Cape Light Compact Governing Board
Meeting Minutes
Wednesday, January 9, 2013

The Governing Board of the Cape Light Compact met in regular session on Wednesday, January 9, 2013 in
Rooms 11 & 12, Superior Court House, 3195 Main Street, Barnstable, Mass. 02630

Present were: Absent were:

William Doherty, Chairman, Barnstable County Michael Hebert, Aquinnah
Robert Schofield, V. Chairman, Bourne Timothy Carroll, Chilmark
Peter Cocolis, Treasurer, Chatham Vacant, Edgartown

Peter Cabana, Member @ Large, Dukes County Ronald Zweig, Falmouth
Barry Worth, Secretary, Harwich Sharon Lynn, Provincetown
David Anthony, Barnstable from 1:40 pm Tim Twombly, W. Tisbury

Deane Keuch, Brewster
Brad Crowell, Dennis
Fred Fenlon, Eastham
Tom Mayo, Mashpee
Richard Toole, Oak Bluffs
Kenneth Rowell, Orleans
Everett Horn, Sandwich
Bill Straw, Tisbury

Peter Fontecchio, Truro
Kathy Hubby, Wellfleet
Joyce Flynn, Yarmouth
Legal Counsel: Jeff Bernstein, Esq., BCK Law, LLC

Staff Present
Maggie Downey, Compact Administrator
Joseph Soares, Sr. Power Supply Planner
Margaret Song, Residential Program Manager
Briana Kane, Sr. Residential Program Coordinator
Matt Dudley, Residential Program Coordinator
Meredith Miller, C&I Program Manager
Phil Moffitt, EM&V Analyst
Debbie Fitton, Energy Education Coordinator
Karen Loura, Administrative Assistant
Kathy Stoffle, Customer Service Coordinator
Kevin Galligan, Program Manager
Nick Dowman, C&l Intern
Erik Guillette, C&I Intern
Public Present
James Rogers, Sandwich Resident Preston Ribnick, Wellfleet Resident

A member of the Public audio/video recorded the meeting as a private citizen.



CALL TO ORDER
At 1:30 p.m. Chairman Doherty called the meeting to order.

EXECUTIVE SESSION PURSUANT TO MGL CHAPTER 30A § 21(A)(1) FOR DISCUSSION OF OPEN MEETING LAW
COMPLAINTS DATED DECEMBER 20, 2012 AND MARCH 23, 2011 FILED BY ERIC BIBLER OF WESTON,
CONNECTICUT.

Following declarations by the Chair, J. Flynn moved the Board vote to enter into Executive Session pursuant to
MGL Chapter 30A § 21(a)(1) to discuss open meeting law complaints dated December 20, 2012 and March 23,
2011 filed by Eric Bibler of Weston, Connecticut seconded by P. Fontecchio and voted by roll call vote 16-0-0
in favor. Cape Light Staff present were allowed to remain. Chr. Doherty stated the Board would return to open
session at the conclusion of Executive Session.

RETURNED TO OPEN SESSION:

ELECTION OF 2013 EXECUTIVE COMMITTEE
M. Downey reviewed the names placed into nomination and invited additional nominations before closing
nomination period.
CHAIRMAN
J. Flynn was nominated by B. Worth, seconded by R. Schofield. F. Fenlon asked if Joyce Flynn
maintains a full-time residence off Cape Cod. J. Flynn said she is a full-time Yarmouth resident and
commutes to work off Cape 3 days per week. Hearing no additional nominations, Chr. Doherty moved
to close, seconded by F. Fenlon and voted unanimously in favor by those present.

V. CHAIRMAN
R. Schofield was nominated to V. Chairman by Barry Worth and seconded by W. Doherty. B. worth

moved to close nominations and vote, seconded by D. Keuch and voted unanimously in favor by those
present.

TREASURER

Peter Cocolis was nominated by J. Flynn to Treasurer, seconded by W. Doherty. W. Doherty moved to
close nominations and vote, seconded by B. Worth and voted unanimously in favor by those present.
SECRETARY

Barry Worth was nominated by W. Doherty to Secretary, seconded by K. Hubby. W. Doherty moved to
close nominations and vote, seconded by P. Cabana and voted unanimously in favor by those present.
MEMBER AT LARGE

B. Worth nominated Peter Cabana to the position of Member at Large, seconded by Chr. Flynn and
voted unanimously in favor by those present.

PuBLIC COMMENT

The Board then heard public comment. James Rogers objected to the Board's entering Executive Session.
Preston Ribnick announced an Open Meeting Law complaint will be filed, and requested meeting handouts,
preferably in advance of meetings.

J. Bernstein offered clarification to the Board and for the record that the Attorney General has expressly
addressed the matter of entering Executive Session for the purposes of discussing Open Meeting Law
Complaints and a government body is allowed to hold Executive Session for the purposes of reviewing an Open

Cape Light Compact Governing board Regular Session Meeting Minutes
Wednesday, January 9, 2013 Page 2



Meeting Law Complaint. He read aloud an excerpt from Ruling #2011-6, Pg. 2, 92 from the Attorney General’s
Website.

CONSIDERATION OF MEETING MINUTES

The Board then reviewed the November 14, 2012 Regular Session Meeting Minutes. B. Doherty moved to
approve the minutes as presented, seconded by K. Rowell and voted unanimously in favor with B. Crowell
abstaining.

TREASURER’S REPORT

P. Cocolis then distributed copies of the Cape Light Compact Special Revenue Funds Report as of 12/31/12.
(Attachment A) and provided an overview. B. Crowell requested additional details on expenditures be included
in future reports.

3/23/11 CVEC SUPPLEMENTAL BUDGET - GRANT FUNDS

B. Doherty moved the Board vote that Cape Light Compact will not request CVEC to return supplemental funds
for legal expenses originally approved on March 23, 2011 in the amount of $335,792, seconded by R. Schofield.
The purpose of this motion is because the vote in March, 2011 was not specific to Brewster Wind and to
confirm it was the Board’s intention to defray costs of legal expenditures in general. Discussion followed.
There was a public allegation that the grant was for a specific purpose and the Board sought to confirm its
intention via this vote. B. Schofield re-read the motion. P. Cabana called for the vote. The Board then voted 16
in favor with B. Crowell abstaining.

At 2:37 B. Doherty excused himself and left the meeting.

AGENDA POSTING LOCATION

The Board discussed the need to designate an official meeting notice posting location. Provisions of some
relative past and present Open Meeting Law requirements were reviewed. M. Downey discussed posting
meeting notices on the Cape Light Compact Website because Cape Light Compact is a regional entity. The
Open Meeting Law now permits posting to the internet provided the body has so voted to designate the location
as the official posting place. B. Worth moved the Board vote that the Cape Light Compact website be the
official location for posting all CLC meeting agendas. All meeting notices will be posted on the CLC website at
www.capelightcompact.org under new tab, to be created entitled “Meeting Notices ", seconded by P. Cocolis
and voted unanimously in favor by those present.

EXECUTIVE SESSION MEETING MINUTES REVIEW COMMITTEE

R. Schofield then moved that the Board vote to establish a committee to work with the Cape Light Compact
secretary, CLC administrator and legal counsel to review previously unreleased CLC executive session meeting
minutes from time to time. The committee will report back to the CLC Board at the March 2013 Meeting as to
its recommendations based on minutes unreleased as of January 9, 2013 and shall meet periodically thereafter,
seconded by P. Cabana. Discussion followed. It was agreed to amend the motion changing “from time to time”
to “at least annually and to remove “and shall meet periodically thereafter”. R. Schofield then re-read the
amended motion, seconded by Barry Worth and voted unanimously in favor. By Agreement: Barry Worth,
Fred Fenlon, Kathy Hubby, Maggie Downey and Legal Counsel would serve on the committee.
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ENERGY EFFICIENCY PROGRAM UPDATE

o Home Energy Services (HES) Recruitment Competition
M. Song announced the Town of Yarmouth to be awarded the grand prize of $8,000 having received
77 votes. A complete list of competition results and awards is attached hereto (Exhibit B) J. Flynn
suggested perhaps a small business competition.

e Update on 2013 — 2-15 Energy Efficiency Plan

M. Downey reported the 11/2/12 reply briefs were filed today and a request to release the plan by

February 2, 2013 has been made. She will provide the report at the March Board Meeting.

MA OPEN MEETING LAW TRAINING
Because some present have already completed the MA Ethics-Conflict of Interest Law Training, the Board
agreed to reverse the order of this training so that those members could leave at the conclusion of the Open
Meeting Law Training. Atty. J. Bernstein then administered Open Meeting Law Training and distributed
photocopies of the following:

e Open Meeting Law Power Point Presentation (Attachment C)

e Commonwealth of Massachusetts Attorney General’s February 10, 2012 Open Meeting Law Guide

and Supplement published August 29, 2012 (Attachment D)

e 940 CMR 23.00: Open Meetings (Attachment E)

e The Commonwealth of Massachusetts Open Meeting Law, GL Ch. 30A §§ 18-25" (Attachment F)
to those listed present on Page 1 of these minutes with the exception of B. Doherty who left at 2:37 pm.

MA ETHICS CONFLICT OF INTEREST TRAINING

Atty. Bernstein then provided Mass. Ethics — Conflict of Interest Training via the State On-line training link at
http://www.mass.gov/ethics/new-online-programs-available-december2012.html to all those present listed on
page 1 except D. Anthony and T. Mayo who have already received annual training elsewhere and B. Doherty
who left at 2:37 pm.

The meeting adjourned at 5:20 p.m.
Respectfully submitted,
Karen E. Loura

Administrative Assistant

3/7/13 Reviewed by Barry Worth, Secretary
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Cape Light Compact
Agency and Special Revenue Funds
as of 12/31/12

Description

Fund Balance as of 7/1/12

Revenues

SBC Revenues

RGGI Revenues

FCM Revenues

EERF Revenues

Other Income

Bank Interest Income

Energy Audit Grant-Application Fees
Energy Audit Grant Revenue

Energy Effic Conserv Block Grant Rev
Mil Adder Revenue

Power Supply Reserve Fund REC Revenue
RPS RECs Revenues

CLC Green Fund Revenue

CLC Green Fund REC Revenue

(Attachment  A)

TOTAL REVENUES

TOTAL TRANSFERS

TOTAL EXPENDITURES

Fund Balance

Fund 0027 Fund 2006 Fund 2161 Fund 2162 Fund 8038 Fund 8046 Fund 8073 Fund 8074 Fund 8075
Energy Solarize Our  Energy Audit Energy Effic  Energy Efficiency  Power Supply RPS RECs CLC Operating CLC Green
2012 Schools Grant Conserv Block Reserve Fund Reserve Fund Fund Fund Fund
929,741.39 81,208.66 4,500.00 0.00 106,600.50 1,058,076.70 0.00 60,629.57 127,420.91
2,343,935.00
476,556.77
439,727.35
2,770,436.31
139.77
563,395.48
394,151.50
59,279.14
6,030,795.20 0.00 0.00 0.00 0.00 957,546.98 0.00 0.00 59,279.14
(988,920.00) 988,920.00
9,130,691.23 0.00 6,100.00 0.00 2,351.25 202,070.50 0.00 718,040.44 35,932.72
(2,170,154.64) 81,208.66 (1,600.00) 0.00 104,249.25 824,633.18 0.00 331,509.13 150,767.33
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(Attachment  B)

Cape Light Compact’s
Home Energy Assessment Recruitment Competition

Cape Light Compact enlisted the help of local Recreation Departments, Councils on
Aging and 3 non-profit organizations to recruit residents to participate in our free home
energy assessment. Their outreach and marketing of the Compact’s programs has
helped many residents make improvements to their homes, which will help them save
on their heating and electric costs, while making their homes more comfortable.

As you may recall, each resident was given a voting ballot at the time of the assessment
to fill out the town or organization that they wished to support. Residents had to have
their assessment no later than November 19, 2012 and the Compact needed to receive
their vote no later than Friday December 7, 2012.

In order to receive the full prize money, the town or organization needed to receive a
minimum of 65 votes. Below are the results for the competition!

Place Town/Organization Total Votes Received Final Amount
1. Yarmouth — 77 $8,000
2. Brewster - 27 $1,350
2. Barnstable - 27 $1,350
4. Bourne - 25 $1,250
5. Boys & Girls Club - 24 $1,200
6. Harwich - 23 $1,150
7. CC Child Development - 20 $1,000
8. Eastham- 16 $800
9. Dennis - 15 $750
9. Sandwich - 15 $750
11. Wellfleet - 14 $700
11.  Boy Scouts - 14 $700
13.  Provincetown - 12 $600
14. Orleans- 9 $450
14.  Mashpee - 9 $450
14.  Chilmark - 9 $450
Total $20,950

On the back is more detailed information by departments and the votes/money that
each department has earned.

January 9, 2013
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Town/Org. Dept Votes Total Votes Amount Total $
Yarmouth 77 58,000
Sr. Center 55 $5,680
Rec Dept 22 $2,320
Brewster 27 51,350
COA 22 $1093.50
Rec Dept 5 $256.50
Barnstable 27 51,350
Sr. Services 18 $904.50
Rec Dept 9 $445.50
Bourne 25 $1,250
CoA 17 5850
Rec Dept 8 $400
Boys & Girls Club 24 51,200
Harwich 23 31,150
COA 13 $655.50
Rec Dept 10 $494.50
CC Child Development 20 $1,000
Eastham 16 S800
COA 13 $648
Rec Dept 3 $152
Dennis 15 $750
COA 11 $547.50
Rec Dept 4 $202.50
Sandwich 15 S750
COA 13 $652.50
Rec Dept 2 $97.50
Wellfleet Rec Dept 14 5700
Boy Scouts 14 5700
Provincetown Rec Dept 12 S600
Orleans 9 5450
COA 6 $301.50
Rec Dept 3 $148.50
Mashpee Rec Dept 9 5450
Chilmark Beach Dept 9 5450
Total $20,950

if you have any questions, please feel free to contact Lindsay at 508-744-1273 or

lhenderson@capelightcompact.org.

We anticipate sending letters and checks to the towns/organizations in the next 2-3

weeks.

January 9, 2013
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CAPE LIGHT COMPACT
Open Meeting Law Training
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22BCK LAW, P.C.
INTRODUCTION

The Massachusetts Open Meeting Law, G.L. c. 30A, 88 18-25, requires that within
two weeks of a member’s election or appointment or the taking of the oath of office,
whichever occurs later, all members of public bodies must complete a Certificate of
Receipt of Open Meeting Law Materials certifying that they have received the
materials referenced in the Certificate, and that they understand the requirements of
the Open Meeting Law and the consequences for violating it. Since Compact board
members do not serve specific terms of office, board members must complete the
Certificate of Receipt on a biannual basis by January 14 of a calendar year,
beginning on January 14, 2011.

The purpose of this training is to provide board members with the required OML

materials and to highlight some important issues under the OML law and provide
board members the opportunity to ask general questions regarding application of

the OML to the Compact. Specific questions regarding any pending legal matters
regarding OML complaints should not be discussed during open session.
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== BCK LAW, P.C.

REQUIRED OML MATERIALS

Open Meeting Law, G.L.c. 30A, 88 18-25

* A hard copy of the entire OML is set forth in the board member handouts. The OML is also available on the
website of the Office of Attorney General (*OAG”) at this link: http://www.mass.gov/ago/government-
resources/open-meeting-law/open-meeting-law-mgl-c-30a-18-25.html.

OAG Requlations

* A hard copy of the OAG regulations is set forth in the board member handouts. The regulations are also
available on the Office of Attorney General’s website at this link: http://www.mass.gov/ago/government-
resources/open-meeting-law/940-cmr-2900.html.

Open Meeting Law Guide

* A hard copy of the OAG’s Open Meeting Law Guide and supplement is set forth in the board member
handouts. The Open Meeting Law Guide is also available on the Office of Attorney General’s website at this
link: http://www.mass.gov/ago/government-resources/open-meeting-law/attorney-generals-open-meeting-law-
quide.html.
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== BCK LAW, P.C.

OTHER OML MATERIALS

OAG Webinar

* The OAG has an OML training webinar available on its website at the following link:
Www.mass.gov/ago/government-resources/open-meeting-law/. It is broken into six segments and the topics
discussed in each segment are noted.

OAG Webinar Materials

» The written materials which accompany the webinar are located at the following link:
http://www.mass.gov/ago/government-resources/open-meeting-law/video-trainings/transcript-of-oml-web-

training.pdf.

OAG FAQs

* The OAG’s website has a section dealing with frequently asked questions (“FAQ”) at the following link:
http://www.mass.gov/ago/government-resources/open-meeting-law/omi-fags/.
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== BCK LAW, P.C.

SPECIFIC AREAS OF INTEREST

Deliberation

Quorum

Executive Sessions

Confidentiality of Executive Sessions
Attorney-Client Privilege

Public Comments and Recording of Meeting
Minutes

Documents Used at a Meeting
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DELIBERATION

All meetings of a public body must be open to the public unless the OML permits use of an executive
session. In general, the Compact’s subcommittees are also subject to the OML.

Under the OML, a meeting is “a deliberation by a public body with respect to any matter within the body’s
jurisdiction.”

The OML defines “deliberation” as an oral or written communication through any medium, including
electronic mail, between or among a quorum of a public body on any public business within its jurisdiction;
provided, however, that “deliberation” shall not include the distribution of a meeting agenda, scheduling
information or distribution of other procedural meeting or the distribution of reports or documents that may
be discussed at a meeting, provided that no opinion of a member is expressed. G.L. c. 30A, 8§ 18.

Deliberations can occur by email. While distribution of information (such as a board packet) through email
is useful and necessary, board members must refrain from exchanging comments through emails that could
be considered a deliberation. The OAG has found that serial communications by a quorum of board
members can be a deliberation and thus an OML violation. OML 2012-110.
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== BCK LAW, P.C.

QUORUM

Under the OML, a quorum is defined as *“a simple majority of the members of the public body, unless
otherwise provided in a general or special law, executive order or other authorizing provision.” G.L. c.
30A, §18.

The Compact’s current intergovernmental agreement has a higher threshold requirement for a quorum. It
provides that a quorum shall be deemed present if the combined population of the towns whose
Representatives are present at a meeting is at least equal to 50% of the combined population of all of the
member municipalities of the Compact; and provided further, that at least one Representative from one of
the Towns in Dukes County or Dukes County and at least two-thirds of the Representatives for Barnstable
County and the member municipalities of Barnstable County are physically present or participating
remotely in accordance with 940 C.M.R. 29.10. In accordance with 940 C.M.R. 29.10 and the Open
Meeting Law, G.L. c. 30A, 88 18-25, a simple majority of the members of the public body must be
physically present. While a quorum is present, unless another provision is made by law, this Agreement or
by the Compact’s own rules, all business shall be determined by a majority vote of all participating
members. Fifth Intergovernmental Agreement of the Cape Light Compact September 12, 2012.
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EXECUTIVE SESSIONS

There are ten purposes for which a public body may vote to hold an executive session as set forth in G.L. c.
30A, 8§ 21. All other Compact meetings must be held in open session.

The two most frequently used by the Compact are purpose 3 (litigation) and purpose 10 (the energy related
exemption). In August of 2012, the OAG has issued a determination regarding the Compact’s use of these
executive session purposes, and found that the Compact was using them properly. OML 2012-11.

Under purpose 3 of the OML, it is proper to hold an executive session to discuss strategy with respect to
collective bargaining or litigation if an open meeting may have a detrimental effect on the bargaining or
litigating position of the public body and the chair so declares.
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EXECUTIVE SESSIONS

» Under purpose 10 of the OML, an executive session may held in order to discuss trade secrets or confidential,
competitively-sensitive or other proprietary information provided:

a. in the course of activities conducted by a governmental body as an energy supplier
under a license granted by the department of public utilities pursuant to section 1F of chapter 164;

b. in the course of activities conducted as a municipal aggregator under section 134 of said chapter
164;

c. inthe course of activities conducted by a cooperative consisting of governmental entities
organized pursuant to section 136 of said chapter 164; or

d. when such governmental body, municipal aggregator or cooperative determines that such
disclosure will adversely affect its ability to conduct business in relation to other entities making,
selling or distributing electric power and energy.
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MINUTES

The OML requires that the Compact keep and maintain accurate minutes of all meetings, including
executive sessions. The minutes must state the date, time and place of the meeting, a list of the members
present or absent, and the decisions made and actions taken including a record of all votes.

Meeting minutes must contain “a summary of the discussions on each subject.”
G.L. c. 30A, 8 22(a).

The OAG has found that “A transcript of the discussion is not required, but minutes should be sufficiently
detailed to allow a person who was not in attendance to determine the essence of the discussion.” OML
2015-55.

In addition, executive session minutes needs to review periodically in order to determine if release is
warranted and appropriate. The public body, or its chair or designee, shall, at reasonable intervals, review
the minutes of executive sessions to determine if the provisions of this subsection warrant continued non-
disclosure. Such determination shall be announced at the body’s next meeting and such announcement shall
be included in the minutes of that meeting. G.L. c. 30A, § 22.
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CONFIDENTIALITY OF EXECUTIVE SESSIONS

Matters discussed in executive session are confidential until the need for confidentiality has passed and the
minutes for those session have been released.

Board members should also not disclose documents that are exempt from disclosure under the Public
Records Law.

Disclosure of confidential documents not subject to disclosure may be a violation of G.L. c. 268A.

Chapter 268A Section 23 (c)(2) provides that “[n]o current or former officer or employee of a state, county
or municipal agency shall knowingly, or with reason to know...improperly disclose materials or data within
the exemptions to the definition of public records as defined by section seven of chapter four, and were

acquired by him in the course of his official duties nor use such information to further his personal interest.”
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== BCK LAW, P.C.

ATTORNEY CLIENT PRIVILEGE

The Compact may not hold an executive session simply for the purpose of having a discussion with its
attorney. One of the ten enumerated purposes for holding an executive session must exist. The OAG has
determined that “[w]hile a public body may meet in executive session to communicate with counsel, it may
do so only for one of the enumerated purposes for executive session.” OML 2010-6.

The Compact may have confidential written communications with its attorneys in accordance with
guidance from the Secretary of the Commonwealth’s Public Records Division and the holding in the Suffolk
Construction Co. Inc. v. Division of Capital Asset Management, 449 Mass. 444 (2007).

Individual board members and Compact staff may have confidential communications with counsel.
However, if a quorum of board members is present, a deliberation may occur (and thus a violation of the
OML).
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== BCK LAW, P.C.

PUBLIC COMMENTS AND RECORDING

The Compact is not required to include public comment as part of the its meeting. As stated in OML
Determination 2012-59, the OML “gives clear authority to the chair of a public body to determine who may
speak to the body, and does not require that the body allow public participation during a meeting.”

If public comment is listed as part of the meeting, it may be removed or postponed from the agenda. OML
2012-23.

Attendees may record the meeting with video or audio equipment, subject to reasonable restrictions by the
chair. The OML states “[a]fter notifying the chair of the public body, any person may make a video or
audio recording of an open session of a meeting of a public body, or may transmit the meeting through any
medium, subject to reasonable requirements of the chair as to the number, placement and operation of
equipment used so as not to interfere with the conduct of the meeting. At the beginning of the meeting the
chair shall inform other attendees of any such recordings.”

A reasonable restriction would be requiring the recording to focus only on active participants in the meeting
— the persons actually engaged in speaking at the meeting. G.L. c. 30A, 8§ 20(e).



== BCK LAW, P.C.

DOCUMENTS USED AT A MEETING

The OML states that the Compact’s meeting minutes contain “a list of documents and other exhibits used at the meeting.”
G.L. c. 30A, 8 22(a). The OML further provides that documents used by the body at an open or executive session are part of
the official record of the session. G.L. c. 30A, § 22(d).

There is no bright line for when a document is used at a meeting. The OAG has stated that “[a]t a minimum, it is clear that
where a document is physically present, verbally identified, and the contents are discussed by the members of a public body
during an open session meeting, it has been “used” for purposes of the Open Meeting Law.” OML 2012-59.

A passing reference or identification of a document at meeting does not mean that is has been used at a meeting. The
contents of the document need to be discussed. OML 2012-59.

Background material used by Compact board members to prepare for meetings are not automatically considered documents
“used” at meeting. OML 2012-42.

Use of documents at meeting by non board members (such as attorneys or consultants) does not make such documents
subject to disclosure under the OML,; it is only documents used by the public body. OML 201-42; G.L. c. 30A, 8§ 22(d).

At times, Compact board members may receive redacted documents in their board packets in order to prevent disclosure of
privileged or protected materials. In such cases, the redacted materials should be brought to the meeting for discussion
purposes.
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== BCK LAW, P.C.

QUESTION AND ANSWER SESSION
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== BCK LAW, P.C.

CERTIFICATE OF RECEIPT OF OPEN MEETING LAW
MATERIALS

»  The Certificate of Receipt of Open Meeting Law Materials is set forth in the board member handouts. Each
board member should fill out and execute the certificate and give it to the Compact Administrator. The
certificates will be kept where the Compact keeps its official records.
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== BCK LAW, P.C.

CONTACT INFORMATION

The information in this presentation is general in nature and is not legal advice.
For more information, contact:

Jeffrey M. Bernstein, Esq.
BCK LAW, P.C.

One Gateway Center, Suite 809
Newton, Massachusetts 02458
(617) 244-9500 (Phone)

(617) 244-9550 (Fax)
jbernstein@bck.com (Email)
www.bck.com (http)



mailto:jbernstein@bck.com
mailto:jbernstein@bck.com
http://www.bck.com/
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Dear Massachusetts Residents:

On July 1, 2010, the Attorney General’s Office assumed responsibility for the
enforcement of the Open Meeting Law (OML) from the state’s District Attorneys. We
believe that transferring all enforcement to one central statewide office will allow for
greater consistency and will ensure that local officials have access to the information

they need to comply with the law.

Our office is committed to ensuring that the changes to the Open Meeting Law will
provide for greater transparency and clarity — both of which are hallmarks of good
government. We are focused on providing educational materials, outreach and training

sessions to ensure that all members of the public understand the law.

Whether you are a town clerk or town manager, a member of a public body, or an
involved resident, | want to thank you for taking the time to understand the Open
Meeting Law. We strive to be a resource to you, and encourage you to contact the

Division of Open Government at (617) 963-2540 or visit our website at

www.mass.gov/ago/openmeeting for more information.

Cordially,
%ﬂu&%ﬁ-

Martha Coakley
Massachusetts Attorney General



Attorney General’s Open Meeting Law Guide

Overview

Purpose of the Law

The purpose of the Open Meeting Law is to ensure transparency in the deliberations
on which public policy is based. Because the democratic process depends on the public
having knowledge about the considerations underlying governmental action, the Open
Meeting Law requires, with some exceptions, that meetings of public bodies be open to
the public. It also seeks to balance the public’s interest in witnessing the deliberations
of public officials with the government’s need to manage its operations efficiently.

AGO Authority

The Open Meeting Law was revised as part of the 2009 Ethics Reform Bill, and now
centralizes responsibility for statewide enforcement of the law in the Attorney General’s
Office (AGO). G.L.c.30A, § 19 (a). To help public bodies understand and comply with
the revised law, the Attorney General has created the Division of Open Government.
The Division of Open Government provides training, responds to inquiries, investigates
complaints, and when necessary, makes findings and takes remedial action to address
violations of the law. The purpose of this Guide is to inform elected and appointed
members of public bodies, as well as the interested public, of the basic requirements of
the law.

Certification

Within two weeks of a member’s election or appointment or the taking of the oath
of office, whichever occurs later, all members of public bodies must complete the
attached Certificate of Receipt of Open Meeting Law Materials certifying that they have
received these materials, and that they understand the requirements of the Open
Meeting Law and the consequences for violating it. The certification must be retained
where the body maintains its official records. All public body members should
familiarize themselves with the Open Meeting Law, the Attorney General’s regulations,
and this Guide.

Where no term of office for a member of a public body is specified, the member
must complete the Certificate of Receipt on a biannual basis by January 14 of a calendar
year, beginning on January 14, 2011. Where a member’s term of office began prior to
July 1, 2010, and will not expire until after July 1, 2011, the member should have
completed the Certificate of Receipt by January 14, 2011. In the event a Certificate has
not yet been completed by a member of a public body, the member should complete

S T e
Open Meeting Law Guide Page 1 Version 2.10.12



and submit the Certificate at the earliest opportunity to be considered in compliance
with the law.

Open Meeting Website

This Guide is intended to be a clear and concise explanation of the Open Meeting
Law’s requirements. The complete law, as well as the Attorney General’s regulations,
training materials, advisory opinions and orders can be found on the Attorney General’s
Open Meeting website, http://www.mass.gov/ago/openmeeting. Local and state
government officials, members of public bodies and the public are encouraged to visit
the website regularly for updates, as well as to view additional Open Meeting Law
materials.

What meetings are covered by the Open Meeting Law?

With certain exceptions, all meetings of a public body must be open to the public. A
meeting is generally defined as “a deliberation by a public body with respect to any matter
within the body’s jurisdiction.” As explained more fully below, a deliberation is a
communication between or among members of a public body.

These four questions will help determine whether a communication constitutes a meeting
subject to the law:

1) is the communication between members of a .public body;

2) does the communication constitute a deliberation;

3) does the communication involve a matter within the body’s jurisdiction; and
4) does the communication fall within an exception listed in the law?

What constitutes a public body?

While there is no comprehensive list of public bodies, any multi-member board,
commission, committee or subcommittee within the executive or legislative branches’
of state government, or within any county, district, city, region or town, if established to
serve a public purpose, is subject to the law. The law includes any multi-member body
created to advise or make recommendations to a public body, and also includes the
governing board of any local housing or redevelopment authority, and the governing
board or body of any authority established by the Legislature to serve a public purpose.
The law excludes the Legislature and its committees, bodies of the judicial branch, and
bodies appointed by a constitutional officer solely for the purpose of advising a
constitutional officer.

! Although the Legislature itself is not a public body subject to the Open Meeting Law, certain
legislative commissions are required to follow the Law’s requirements.
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Boards of selectmen and school committees are certainly subject to the Open
Meeting Law, as are subcommittees of public bodies, regardless of whether their role is
decision-making or advisory. Neither individual government officials, such as a mayor or
police chief, nor members of their staff, are “public bodies” subject to the law, and so
they may meet with one another to discuss public business without needing to comply
with Open Meeting Law requirements.

Bodies appointed by a public official solely for the purpose of advising on a decision
that the individual could make himself or herself are not public bodies subject to the
Open Meeting Law. For example, a school superintendent appoints a four member
advisory body to assist her in nominating candidates for school principal, a task the
superintendent could perform herself. That advisory body would not be subject to the
Open Meeting Law.’

What constitutes a deliberation?

The Open Meeting Law defines deliberation as “an oral or written communication
through any medium, including electronic mail, between or among a quorum of a public
body on any public business within its jurisdiction.” Distribution of a meeting agenda,
scheduling or procedural information, or reports or documents that may be discussed at
a meeting is often helpful to public body members when preparing for upcoming
meetings, and will generally not constitute deliberation, provided that when these
materials are distributed no member of the public body expresses an opinion on
matters within the body’s jurisdiction. E-mail exchanges between or among a quorum
of the members of a public body discussing matters within that body’s jurisdiction may
constitute deliberation, even if the sender of the email does not ask for a response from
the recipients.

To be a deliberation, the communication must involve a quorum of the public body.
A quorum is usually a simple majority of the members of a public body. Thus, a
communication among fewer than a quorum of the members of a public body will not
be a deliberation, unless there are multiple communications among the members of the
public body that together constitute communication among a quorum of members.
Courts have held that the Open Meeting Law applies when members of a public body
communicate in a manner that seeks to evade the application of the law. Thus, in some
circumstances, communications between two members of a public body, when taken
together with other communications, may be a deliberation.

What matters are within the jurisdiction of the public body?

The Open Meeting Law applies only to the discussion of any “matter within the
body’s jurisdiction.” The law does not specifically define “jurisdiction.” As a general
rule, any matter of public business on which a quorum of the public body may make a

z See Connelly v. School Committee of Hanover, 409 Mass. 232 (1991).

m
Open Meeting Law Guide Page 3 Version 2.10.12



decision or recommendation is considered a matter within the jurisdiction of the public
body.

What are the exceptions to the definition of a meeting?

There are five exceptions to the definition of a meeting under the Open Meeting
Law.

1. Members of a public body may conduct an on-site inspection of a project or
program; however, they cannot deliberate at such gatherings;

2. Members of a public body may attend a conference, training program or event;
however, they cannot deliberate at such gatherings;

3. Members of a public body may attend a meeting of another public body provided
that they communicate only by open participation; however, they cannot deliberate
at such gatherings;

4. Meetings of quasi-judicial boards or commissions held solely to make decisions in an
adjudicatory proceeding are not subject to the Open Meeting Law; and,

5. Town Meetings are not subject to the Open Meeting Law. See G.L. c. 39, §§ 9, 10
(establishing procedures for Town Meeting).

For “quasi-judicial boards or commissions,” the AGO interprets this exemption to
apply only to certain state “quasi-judicial” bodies, and a very limited number of public
bodies at other levels of government whose proceedings are specifically defined as
“agencies” for purposes of G.L. c. 30A.

What are the requirements for posting notice of meetings?

Except in cases of emergency, a public body must provide the public with notice of its
meeting 48 hours in advance, excluding Saturdays, Sundays and legal holidays. Notice of
emergency meetings must be posted as soon as reasonably possible prior to the meeting. Also
note that other laws, such as those governing procedures for public hearings, may require
additional notice.

What are the requirements for filing and posting meeting notices for local public
bodies?

For local public bodies, meeting notices must be filed with the municipal clerk
sufficiently in advance of a public meeting to permit posting of the notice at least 48 hours
in advance of the public meeting. Notices may be posted on a bulletin board, in a loose-leaf
binder or on an electronic display (e.g. television, computer monitor, or an electronic
bulletin board), provided that the notice is conspicuously visible to the public at all hours in
or on the municipal building in which the clerk’s office is located. In the event that the
meeting notices posted in the municipal building are not visible to the public at all hours,
then the municipality must either post notices on the outside of the building or follow one
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of the alternative posting methods approved by the Attorney General in 940 CMR
29.03(2)(b):

¢ public bodies may post notice of meetings on the municipal website;

® public bodies may post notice of meetings on cable television, AND, post notice
or provide cable television access in an alternate municipal building (e.g., police
or fire station) where the notice is accessible at all hours;

¢ public bodies may post notice of meetings in a newspaper of general circulation
in the municipality, AND, post notice or a copy of the newspaper containing the
meeting notice at an alternate municipal building (e.g., police or fire station)
where the notice is accessible at all hours;

* public bodies may place a computer monitor or electronic or physical bulletin
board displaying meeting notices on or in a door, window, or near the entrance
of the municipal building in which the clerk’s office is located in such a manner
as to be visible to the public from outside the building; or

* public bodies may provide an audio recording of meeting notices, available to
the public by telephone at all hours.

If one of these alternative posting methods is used, the clerk of the municipality
must inform the Division of Open Government of its notice posting method, and update
the Division of any future change. All public bodies shall consistently use the most
current notice posting method on file with the Division.

What are the requirements for posting notices for regional, district, county
and state public bodies?

e For regional or district public bodies and regional school districts, meeting notices
must be filed and posted in the same manner required of local public bodies, in each
of the communities within the region or district. As an alternative method of notice,
a regional or district public body may post a meeting notice on the regional or
district public body’s website. A copy of the notice shall be filed and kept by the
chair of the public body or the chair’s designee.

e County public bodies must file meeting notices in the office of the county
commissioners and post notice of the meeting in a manner conspicuously visible to
the public at all hours at a place or places designated by the county commissioners
for notice postings. As an alternative method of notice, a county public body may
post a meeting on the county public body’s website. A copy of the notice shall be
filed and kept by the chair of the county public body or the chair’s designee.

e State public bodies must file meeting notices by posting the notice on the website of
the public body or its parent agency. The chair of a state public body must notify the
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Attorney General in writing of the website address where notices will be posted,
and of any subsequent changes to that posting location. A copy of the notice must
also be sent to the Secretary of State’s Regulations Division, and should be
forwarded to the Executive Office of Administration and Finance, which maintains a
listing of state public body meetings.

A note about accessibility

Public bodies are subject to all applicable state and federal laws that govern accessibility
for persons with disabilities. These laws include the Americans with Disabilities Act, the
federal Rehabilitation Act of 1973, and state constitutional provisions. For instance,
public bodies that adopt website posting as an alternative method of notice must
ensure that the website utilizes technology that is readily accessible to people with
disabilities, including individuals who use screen readers. All open meetings of public
bodies must be accessible to persons with disabilities. Meeting locations must be
accessible by wheelchair, without the need for special assistance. Also sign language
interpreters for deaf or hearing-impaired persons must be provided, subject to
reasonable advance notice. * The Attorney General’s Disability Rights Project is available
to answer questions about accessibility and may be reached at (617) 727-2200.

What information must meeting notices contain?

Meeting notices must be posted in a legible, easily understandable format; contain the date,
time and place of the meeting; and list the topics that, as of the time the notice is filed, the chair
reasonably anticipates will be discussed at the meeting. The list of topics must be sufficiently
specific to reasonably inform the public of the issues to be discussed at the meeting. While not
required under the Open Meeting Law, public bodies are encouraged to make a revised list of
topics to be discussed available to the public in advance of the meeting if the body intends to
discuss topics that come up after posting but before the meeting convenes.

When can a public body meet in executive session?

While all meetings of public bodies must be open to the public, certain topics may be
discussed in executive, or closed, session. Before going into an executive session, the chair of
the public body must first:

e Convene in open session;
e State the reason for the executive session, stating all subjects that may be revealed
without compromising the purpose for which the executive session was called;

® The Massachusetts Commission for the Deaf and Hard of Hearing will assist with arrangements for a sign
language interpreter. The Commission may be reached at 617-740-1600 VOICE and 617-740-1700 TTY.

... .. _ __________ ___ ________ ____ _____ __ ]
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e State whether the public body will reconvene in open session at the end of the
executive session; and
e Take a roll call vote of the body to enter executive session.

Where a public body member is participating in an executive session remotely, he or she
must state at the start of the executive session that no other person is present and/or able to
hear the discussion at the remote location. The public body may authorize, by a simple majority
vote, the presence and participation of other individuals at the remote participant’s location.

While in executive session, the public body must keep accurate records and must take a roll
call vote of all votes taken and may only discuss matters for which the executive session was
called.

The Ten Purposes for Executive Session

The law states ten specific Purposes for which an executive session may be held,
and emphasizes that these are the only reasons for which a public body may enter
executive session.

The ten Purposes for which a public body may vote to hold an executive session are:

1. Todiscuss the reputation, character, physical condition or mental health, rather
than professional competence, of an individual, or to discuss the discipline or
dismissal of, or complaints or charges brought against, a public officer, employee,
staff member or individual. The individual to be discussed in such executive
session shall be notified in writing by the public body at least 48 hours prior to the
proposed executive session; provided, however, that notification may be waived
upon written agreement of the parties.

This Purpose is designed to protect the rights and reputation of individuals.
Nevertheless, it appears that where a public body is discussing an employee
evaluation, considering applicants for a position, or discussing the
qualifications of any individual, these discussions should be held in open
session to the extent that that the discussion deals with issues other than
the reputation, character, health, or any complaints or charges against the
individual. An executive session called for this Purpose triggers certain
rights on the part of an individual who is the subject of the discussion. The
individual’s right to choose to have this discussion in an open meeting takes
precedence over the right of the public body to go into executive session.

While the imposition of disciplinary sanctions by a public body on an
individual fits within this Purpose, this Purpose does not apply if, for
example, the public body is deciding whether to lay off a large number of
employees because of budgetary constraints.
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2. To conduct strategy sessions in preparation for negotiations with nonunion
personnel or to conduct collective bargaining sessions or contract negotiations
with nonunion personnel;

Collective Bargaining Sessions: These include not only the bargaining
sessions, but also include grievance hearings that are required by a
collective bargaining agreement.

While a public body may negotiate with nonunion personnel or conduct a collective
bargaining session with a union in executive session, and may even agree on final
contract terms in executive session, the public body must vote to approve or ratify
any contract or collective bargaining agreement in open session before it can take
effect.

3. To discuss strategy with respect to collective bargaining or litigation if an open
meeting may have a detrimental effect on the bargaining or litigating position of
the public body and the chair so declares;

Collective Bargaining Strategy: Discussions with respect to collective bargaining
strategy include discussion of proposals for wage and benefit packages or working
conditions for union employees. The public body, if challenged, has the burden of
proving that an open meeting might have a detrimental effect on its bargaining
position. The showing that must be made is that an open discussion may have a
detrimental effect on the collective bargaining process; the body is not required to
demonstrate or specify a definite harm that would have arisen. At the time the
executive session is proposed and voted on, the chair must state on the record that
having the discussion in an open session may be detrimental to the public body’s
bargaining or litigating position.

Litigation Strategy: Discussions concerning strategy with respect to ongoing
litigation obviously fit within this Purpose, but only if an open meeting may
have a detrimental effect on the litigating position of the public body.
Discussions relating to potential litigation are not covered by this exemption
unless that litigation is clearly and imminently threatened or otherwise
demonstrably likely. That a person is represented by counsel and supports
a position adverse to the public body’s does not by itself mean that
litigation is imminently threatened or likely. Nor does the fact that a
newspaper reports a party has threatened to sue necessarily mean
imminent litigation.

Note: A public body’s discussions with its counsel do not automatically fall
under this or any other Purpose for holding an executive session.

4. To discuss the deployment of security personnel or devices, or strategies
with respect thereto;
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5. Toinvestigate charges of criminal misconduct or to consider the filing of criminal
complaints;

This Purpose permits an executive session to investigate charges of criminal
misconduct and to consider the filing of criminal complaints. Thus, it
primarily involves discussions that would precede the formal criminal
process in court. Purpose 1 is related, in that it permits an executive session
to discuss certain complaints or charges, which may include criminal
complaints or charges, but only those that have already been brought. Also,
unlike Purpose 5, Purpose 1 confers certain rights of participation on the
individual involved, as well as the right for the individual to insist that the
discussion occur in open session. To the limited extent that there is overlap
between Purposes 1 and 5, a public body has discretion to choose which
Purpose to invoke when going into executive session.

6. To consider the purchase, exchange, lease or value of real property if the chair
declares that an open meeting may have a detrimental effect on the negotiating
position of the public body;

Under this Purpose, as with the collective bargaining and litigation Purpose,
an executive session may only be held where an open meeting may have a
detrimental impact on the body’s negotiating position with a third party. At
the time that the executive session is proposed and voted on, the chair
must state on the record that having the discussion in an open session may
be detrimental to the public body’s negotiating position.

7. To comply with, or act under the authority of, any general or special law or
federal grant-in-aid requirements

There may be provisions in state statutes or federal grants that require or
specifically allow a public body to consider a particular issue in a closed
session. Before entering executive session under this purpose, the public
body must cite the specific law or federal grant-in-aid requirement that
necessitates confidentiality.

8. To consider or interview applicants for employment or appointment by a
preliminary screening committee if the chair declares that an open meeting will
have a detrimental effect in obtaining qualified applicants; provided, however,
that this clause shall not apply to any meeting, including meetings of a preliminary
screening committee, to consider and interview applicants who have passed a
prior preliminary screening

This Purpose permits a hiring subcommittee of a public body or a
preliminary screening committee to conduct the initial screening process in
executive session. This Purpose does not apply to any stage in the hiring
process after the screening committee or subcommittee votes to
recommend candidates to its parent body, however it may include multiple
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rounds of interviews by the screening committee aimed at narrowing the
group of applicants down to finalists. At the time that the executive session
is proposed and voted on, the chair must state on the record that having the
discussion in an open session will be detrimental to the public body’s ability
to attract qualified applicants for the position. If the public body opts to
convene a preliminary screening committee, the committee must contain
fewer than a quorum of the members of the parent public body. The
committee may also contain members who are not members of the parent
public body.

Note that a public body is not required to create a preliminary screening committee
to consider or interview applicants. However, if the body chooses to conduct the
review of applicants itself, it may not do so in executive session.

9. To meet or confer with a mediator, as defined in section 23C of chapter
233, with respect to any litigation or decision on any public business
within its jurisdiction involving another party, group or entity, provided
that:

(i) any decision to participate in mediation shall be made in an open session
and the parties, issues involved and purpose of the mediation shall be
disclosed; and

(ii) no action shall be taken by any public body with respect to those issues
which are the subject of the mediation without deliberation and approval
for such action at an open session.

10. To discuss trade secrets or confidential, competitively-sensitive or other
proprietary information provided:

a. inthe course of activities conducted by a governmental body as an energy
supplier under a license granted by the department of public utilities pursuant
to section 1F of chapter 164;

b. in the course of activities conducted as a municipal aggregator under section
134 of said chapter 164; or

c. in the course of activities conducted by a cooperative consisting of
governmental entities organized pursuant to section 136 of said chapter 164;

d. when such governmental body, municipal aggregator or cooperative determines
that such disclosure will adversely affect its ability to conduct business in
relation to other entities making, selling or distributing electric power and
energy.

D
Open Meeting Law Guide Page 10 Version 2.10.12




May a member of a public body participate remotely?

The Attorney General’s Regulations, 940 CMR 29.10, permit remote participation in certain
circumstances. However, the Attorney General strongly encourages members of public bodies
to physically attend meetings whenever possible. Members of public bodies have a
responsibility to ensure that remote participation in meetings is not used in a way that would
defeat the purposes of the Open Meeting Law, namely promoting transparency with regard to
deliberations and decisions on which public policy is based.

How can the practice of remote participation be adopted?

Remote participation may be used during a meeting of a public body if it has first been
adopted by the chief executive officer of the municipality for local public bodies, the county
commissioners for county public bodies, or by a majority vote of the public body for
retirement boards, district, regional and state public bodies. The chief executive officer may
be the board of selectmen, the city council, or the mayor, depending on the municipality.
SeeG.l.c.4,§7.

If the chief executive officer in a municipality authorizes remote participation, that
authorization must apply to all public bodies in the municipality. 940 CMR 29.10(2)(a).
However, the chief executive officer determines the amount and source of payment for any
costs associated with remote participation, and may decide to fund the practice only for
certain public bodies. See 940 CMR 29.10(6){e). In addition, the chief executive officer can
authorize public bodies in that municipality to "opt out" of the practice altogether. See 940
CMR 29.10(8).

What are the permissible reasons for remote participation?

Once remote participation is adopted, any member of a public body may participate
remotely if the chair or, in the chair’s absence, the person chairing the meeting, determines
that one of the following factors makes the member’s physical attendance unreasonably
difficult:

Personal illness;
Personal disability;
Emergency;

Military service; or
Geographic distance.

LR WNeE

What are the acceptable means of remote participation?

Acceptable means of remote participation include telephone, internet, or satellite
enabled audio or video conferencing, or any other technology that enables the remote
participant and all persons present at the meeting location to be clearly audible to one
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another. Accommodations must be made for any public body member who requires TTY
service, video relay service, or other form of adaptive telecommunications. Text messaging,
instant messaging, email and web chat without audio are not acceptable methods of remote
participation.

What are the minimum requirements for remote participation?

Any public body using remote participation during a meeting must ensure that the
following minimum requirements are met:

1. A quorum of the body, including the chair or, in the chair’s absence, the person
chairing the meeting, must be physically present at the meeting location;

2. Members of a public body who participate remotely and all persons present at
the meeting location must be clearly audible to each other; and

3. Allvotes taken during a meeting in which a member participates remotely must
be by roll call vote.

‘What procedures must be followed if remote participation is used at a meeting?

At the start of any meeting during which a member of a public body will participate
remotely, the chair must announce the name of any member who is participating remotely
and which of the five reasons listed above requires that member’s remote
participation. The chair's statement does not need to contain any detail about the reason
for the member’s remote participation other than the section of the regulation that justifies
it. This information must also be recorded in the meeting minutes.

Members of public bodies who participate remotely may vote, and shall not be deemed
absent for purposes of G.L. c. 39, § 23D. In addition, members who participate remotely
may participate in executive sessions, but must state at the start of any such session that no
other person is present and/or able to hear the discussion at the remote location, unless the
public body has approved the presence of that individual.

If technical difficulties arise as a result of utilizing remote participation, the chair or, in
the chair’s absence, person chairing the meeting may decide how to address the situation.
Public bodies are encouraged, whenever possible, to suspend discussion while reasonable
efforts are made to correct any problem that interferes with a remote participant’s ability to
hear or be heard clearly by all persons present at the meeting location. If a remote
participant is disconnected from the meeting, the minutes must note that fact and the time
at which the disconnection occurred.

What public participation in meetings must be allowed?

Under the Open Meeting Law, the public is permitted to attend meetings of public bodies
but is excluded from an executive session that is called for a valid purpose listed in the law. Any
member of the public also has a right to make an audio or video recording of an open session of
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a public meeting. A member of the public who wishes to record a meeting must first notify the
chair and must comply with reasonable requirements regarding audio or video equipment
established by the chair so as not to interfere with the meeting. The chair is required to inform
other attendees of any such recording at the beginning of the meeting.

While the public is permitted to attend an open meeting, an individual may not address the
public body without permission of the chair. An individual is not permitted to disrupt a meeting
of a public body, and at the request of the chair, all members of the public shall be silent. If,
after clear warning, a person continues to be disruptive, the chair may order the person to leave
the meeting and, if the person does not leave, the chair may authorize a constable or other
officer to remove the person.

What records of public meetings must be kept?

Public bodies are required to create and maintain accurate minutes of all meetings,
including executive sessions. The minutes, which must be created and approved in a timely
manner, must state the date, time and place of the meeting, a list of the members present or
absent, and the decisions made and actions taken including a record of all votes. Minutes must
also include the name of any member who participated in the meeting remotely and the reason
under 940 CMR 29.10(5) for his or her remote participation. While the minutes must include a
summary of the discussions on each subject, a transcript is not required. No vote taken by a
public body, either in an open or in an executive session, shall be by secret ballot. All votes
taken in executive session must be by roll call and the results recorded in the minutes. In
addition, the minutes must include a list of the documents and other exhibits used at the
meeting. While public bodies are required to retain these records in accordance with records
retention laws, the documents and exhibits listed in the minutes need not be attached to or
physically stored with the minutes.

The minutes, documents and exhibits are public records and a part of the official record of
the meeting. Records may be subject to disclosure under either the Open Meeting Law or Public
Records Law and must be retained in accordance with the Secretary of State’s record retention
schedule. The State and Municipal Record Retention Schedules are available through the
Secretary of State’s website at: http://www.sec.state.ma.us/arc/arcrmu/rmuidx.htm.

Open Session Meeting Records

The Open Meeting Law requires public bodies to create and approve minutes in a timely
manner. The law requires that existing minutes be made available to the public within 10 days
upon request, whether they have been approved or remain in draft form. Materials or other
exhibits used by the public body in an open meeting must also be made available to the public
within 10 days upon request.

There are two exemptions to the open session records disclosure requirement: 1) materials
(other than those that were created by members of the public body for the purpose of the
evaluation) used in a performance evaluation of an individual bearing on his professional
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competence, and 2) materials (other than any resume submitted by an applicant, which is
subject to disclosure) used in deliberations about employment or appointment of individuals,
including applications and supporting materials. Documents created by members of the public
body for the purpose of performing an evaluation are subject to disclosure. This applies to both
individual evaluations and evaluation compilations, provided the documents were created by
members of the public body for the purpose of the evaluation.

Executive Session Meeting Records

Public bodies are not required to disclose the minutes, notes or other materials used in an
executive session where the disclosure of these records may defeat the lawful purposes of the
executive session. Once disclosure would no longer defeat the purposes of the executive
session, however, minutes and other records from that executive session must be disclosed
unless they are within an exemption to the Public Records Law, G.L.c. 4, § 7, cl. 26, or the
attorney-client privilege applies. Public bodies are also required to periodically review their
executive session minutes to determine whether continued non-disclosure is warranted, and
such determination must be included in the minutes of the body’s next meeting. A public body
must respond to a request to inspect or copy executive session minutes within 10 days of
request and promptly release the records if they are subject to disclosure. If the body has not
performed a review to determine whether they are subject to disclosure, it must do so prior to
its next meeting or within 30 days, whichever is sooner.

What is the Attorney General’s role in enforcing the Open Meeting Law?

The Attorney General’s Division of Open Government is responsible for enforcing the Open
Meeting Law. The Attorney General has the authority to take and investigate complaints, bring
enforcement actions, issue advisory opinions, and issue regulations.

The Division of Open Government regularly seeks feedback from the public on ways in which
it can better support public bodies to help them comply with the law’s requirements, and will
provide online and in-person trainings on the Open Meeting Law. The Division of Open
Government will also respond to information requests from public bodies and the public.

The Division of Open Government will take complaints from members of the public and will
work with public bodies to resolve problems. While any member of the public may file a
complaint with a public body alleging a violation of the Open Meeting Law, a public body need
not, and the Division of Open Government will not, investigate anonymous complaints.

What is the Open Meeting Law complaint procedure?

Step 1. Filing a Complaint with the Public Body

Individuals who allege a violation of the Open Meeting Law must first file a complaint with
the public body alleged to have violated the OML. The complaint must be filed within 30 days of
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the date of the violation, or the date the complainant could reasonably have known of the
violation. The complaint must be filed on a Complaint Form available on the AGO website.
When filing a complaint with a local public body, the complainant must also file a copy of the
complaint with the municipal clerk.

Step 2. The Public Body’s Response

Upon receipt, the chair of the public body should distribute copies of the complaint to the
members of the public body for their review. The public body has 14 business days from the
date of receipt to review the complainant’s allegations; take remedial action if appropriate;
notify the complainant of the remedial action; and forward a copy of the complaint and
description of the remedial action taken to the AGO. The public body may request additional
information from the complainant. The public body may also request an extension of time to
respond to the complaint. A request for an extension should be made within 14 business days
of receipt of the complaint by the public body. The request for an extension should be made in
writing to the Division of Open Government, and should state the reason for the requested
extension.

Step 3. Filing a Complaint with the Attorney General’s Office

A complaint is ripe for review by the AGO 30 days after the complaint is filed with the public
body. This 30-day period is intended to provide a reasonable opportunity for the complainant
and the public body to resolve the initial complaint. It is important to note that complaints are
not automatically treated as filed for review by the AGO upon filing with the public body. A
complainant who has filed a complaint with a public body, and seeks further review by the
Division of Open Government, must file the complaint with the AGO after the 30-day local
review period has elapsed but before 90 days have passed since the date of the violation. When
filing the complaint with the AGO, the complainant must include a copy of the original complaint
and may include any other materials the complainant feels are relevant, including an
explanation of why the complainant is not satisfied with the remedial action taken by the public
body. Complaints filed with the AGO are public records.

The AGO will review the complaint and any remedial action taken by the public body. The
AGO may request additional information from both the complainant and the public body. The
AGO will seek to resolve complaints in a reasonable period of time, generally within 90 days of
the complaint becoming ripe for review by our office. The AGO may decline to investigate a
complaint where more than 90 days have passed since the date of the alleged violation.

Will the Attorney General’s Office provide training on the Open Meeting Law?

The Open Meeting Law directs the AGO to create educational materials and provide training
to public bodies to foster awareness of and compliance with the Open Meeting Law. The AGO
has established an Open Meeting Law website, www.mass.gov/ago/openmeeting, on which
government officials and members of public bodies can find the statute, regulations, FAQs,
training materials, the Attorney General’s determination letters resolving complaints, and other
resources. The AGO will provide regional trainings for members of public bodies and will hold
periodic online webinars.
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Contacting the Attorney General

If you have any questions about the Open Meeting Law or anything contained in this guide,
please contact the AGO’s Division of Open Government. The AGO also welcomes any
comments, feedback, or suggestions you may have about the Open Meeting Law or this guide.

Division of Open Government
Office of the Attorney General
One Ashburton Place
Boston, MA 02108
Tel: 617-963-2540
www.mass.gov/ago/openmeeting

OpenMeeting@state.ma.us

.. O
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THE COMMONWEALTH OF MASSACHUSETTS
OPEN MEETING LAW, G.L. c. 30A, §§18-25

* ¥k %

Chapter 28 of the Acts of 2008, sections 17-20, repealed the existing state Open Meeting Law,
G.L c. 30A, §§ 11A, 11A-1/2, county Open Meeting Law, G.L. c. 34, §§9F, 9G, and municipal Open
Meeting Law, G.L. c. 39, §§ 23A, 238, and 23C, and replaced them with a single Open Meeting
Law covering all public bodies, G.L. c. 30A, §§ 18-25, enforced by the Attorney General.

* % %
THE COMMONWEALTH OF MASSACHUSETTS

OPEN MEETING LAW, G.L. c. 30A, §§ 18-25

* d &

Chapter 28 of the Acts of 2009, sections 17-20, repealed the existing state Open Meeting Law, G.L. c.
30A, §§ 11A, 11A-1/2, county Open Meeting Law, G.L. c. 34, §9F, 9G, and municipal Open Meeting Law,
G.L. c. 39, §§ 23A, 23B, and 23C, and replaced them with a single Open Meeting Law covering all public
bodies, G.L. c. 30A, §§ 18-25, enforced by the Attorney General.

* k &

Section 18: [DEFINITIONS]

As used in this section and sections 19 to 25, inclusive, the following words shall, unless the context

clearly requires otherwise, have the following meanings:

"Deliberation”, an oral or written communication through any medium, including electronic mail, between
or among a quorum of a public body on any public business within its jurisdiction; provided, however, that
“deliberation” shall not include the distribution of a meeting agenda, scheduling information or distribution of
other procedural meeting or the distribution of reports or documents that may be discussed at a meeting,

provided that no opinion of a member is expressed.

“Emergency”, a sudden, generally unexpected occurrence or set of circumstances demanding

immediate action.

“Executive session”, any part of a meeting of a public body closed to the public for deliberation of

certain matters.

“Intentional violation”, an act or omission by a public body or a member thereof, in knowing violation of

the open meeting law.

“Meeting”, a deliberation by a public body with respect to any matter within the body’s jurisdiction;
provided, however, “meeting” shall not include:



(a) an on-site inspection of a project or program, so long as the members do not deliberate;

(b) attendance by a quorum of a public body at a public or private gathering, including a conference or
training program or a media, social or other event, so long as the members do not deliberate;

(c) attendance by a quorum of a public body at a meeting of another public body that has complied with the
notice requirements of the open meeting law, so long as the visiting members communicate only by open
participation in the meeting on those matters under discussion by the host body and do not deliberate;

(d) a meeting of a quasi-judicial board or commission held for the sole purpose of making a decision
required in an adjudicatory proceeding brought before it; or

(e) a session of a town meeting convened under section 9 of chapter 39 which would include the attendance

by a quorum of a public body at any such session.

"Minutes”, the written report of a meeting created by a public body required by subsection (a) of section
22 and section 5A of chapter 66.

"Open meeting law", sections 18 to 25, inclusive.

"Post notice”, to display conspicuously the written announcement of a meeting either in hard copy or

electronic format.

“Preliminary screening”, the initial stage of screening applicants conducted by a committee or
subcommittee of a public body solely for the purpose of providing to the public body a list of those applicants

qualified for further consideration or interview.

"Public body", a multiple-member board, commission, committee or subcommittee within the executive
or legisiative branch or within any county, district, city, region or town, however created, elected, appointed
or otherwise constituted, established to serve a public purpose; provided, however, that the governing board
of a local housing, redevelopment or other similar authority shall be deemed a local public body; provided,
further, that the governing board or body of any other authority established by the general court to serve a
public purpose in the commonwealth or any part thereof shall be deemed a state public body; provided,
further, that "public body” shall not include the general court or the committees or recess commissions
thereof, bodies of the judicial branch or bodies appointed by a constitutional officer solely for the purpose of
advising a constitutional officer and shall not include the board of bank incorporation or the policyholders
protective board; and provided further, that a subcommittee shall include any multiple-member body created

to advise or make recommendations to a public body.

“Quorum”, a simple majority of the members of the public body, unless otherwise provided in a general

or special law, executive order or other authorizing provision.

Section 19. [Division of Open Government; Open Meeting Law Training; Open Meeting Law
Advisory Commission; Annual Report]

(a) There shall be in the department of the attorney general a division of open government under the
direction of a director of open government. The attorney general shall designate an assistant attorney
general as the director of the open government division. The director may appoint and remove, subject to

the approval of the attorney general, such expert, clerical and other assistants as the work of the division



may require. The division shall perform the duties imposed upon the attorney general by the open meeting
law, which may include participating, appearing and intervening in any administrative and judicial
proceedings pertaining to the enforcement of the open meeting law. For the purpose of such participation,
appearance, intervention and training authorized by this chapter the attorney general may expend such

funds as may be appropriated therefor.

(b) The attorney general shall create and distribute educational materials and provide training to public
bodies in order to foster awareness and compliance with the open meeting law. Open meeting law training

may include, but shall not be limited to, instruction in:

(1) the general background of the legal requirements for the open meeting law;
(2) applicability of sections 18 to 25, inclusive, to governmental bodies;

(3) the role of the attorney general in enforcing the open meeting law; and

(4) penalties and other consequences for failure to comply with this chapter.

(c) There shall be an open meeting law advisory commission. The commission shall consist of 5
members, 2 of whom shall be the chairmen of the joint committee on state administration and regulatory
oversight; 1 of whom shall be the president of the Massachusetts Municipal Association or his designee; 1 of
whom shall be the president of the Massachusetts Newspaper Publishers Association or his designee; and 1

of whom shall be the attorney general or his designee.

The commission shall review issues relative to the open meeting law and shall submit to the attorney
general recommendations for changes to the regulations, trainings, and educational initiatives relative to the

open meeting law as it deems necessary and appropriate.

(d) The attorney general shall, not later than January 31, file annually with the commission a report
providing information on the enforcement of the open meeting law during the preceding calendar year. The

report shall include, but not be limited to:

(1) the number of open meeting law complaints received by the attorney general;

(2) the number of hearings convened as the result of open meeting law complaints by the attorney general;
(3) a summary of the determinations of violations made by the attorney general;

(4) a summary of the orders issued as the result of the determination of an open meeting law violation by the
attorney general;

(5) an accounting of the fines obtained by the attorney general as the result of open meeting law
enforcement actions;

(6) the number of actions filed in superior court seeking relief from an order of the attorney general; and

(7) any additional information relevant to the administration and enforcement of the open meeting law that

the attorney general deems appropriate.

Section 20. [Meetings of a Public Body to be Open to the Public; Notice of Meeting; Remote
Participation; Recording and Transmission of Meeting; Removal of Persons for Disruption of

Proceedings]

(a) Except as provided in section 21, all meetings of a public body shall be open to the public.



(b) Except in an emergency, in addition to any notice otherwise required by law, a public body shall post
notice of every meeting at least 48 hours prior to such meeting, excluding Saturdays, Sundays and legal
holidays. In an emergency, a public body shall post notice as soon as reasonably possible prior to such
meeting. Notice shall be printed in a legible, easily understandable format and shall contain the date, time
and place of such meeting and a listing of topics that the chair reasonably anticipates will be discussed at
the meeting.

(c) For meetings of a local public body, notice shall be filed with the municipal clerk and posted in a
manner conspicuously visible to the public at all hours in or on the municipal building in which the clerk’s

office is located.

For meetings of a regional or district public body, notice shall be filed and posted in each city or town
within the region or district in the manner prescribed for local public bodies. For meetings of a regional
school district, the secretary of the regional school district committee shall be considered to be its clerk and
shall file notice with the clerk of each city or town within such district and shall post the notice in the manner
prescribed for local public bodies. For meetings of a county public body, notice shall be filed in the office of
the county commissioners and a copy of the notice shall be publicly posted in a manner conspicuously
visible to the public at all hours in such place or places as the county commissioners shall designate for the

purpose.

For meetings of a state public body, notice shall be filed with the attorney general by posting on a
website in accordance with procedures established for this purpose and a duplicate copy of the notice shall
be filed with the regulations division of the state secretary's office.

The attorney general shall have the authority to prescribe or approve alternative methods of notice
where the attorney general determines such alternative will afford more effective notice to the public.

(@) The attorey general may by regulation or letter ruling, authorize remote participation by members of
a public body not present at the meeting location; provided, however, that the absent members and all
persons present at the meeting location are clearly audible to each other; and provided, further, that a
quorum of the body, including the chair, are present at the meeting location. Such authorized members may

vote and shall not be deemed absent for the purposes of section 23D of chapter 39.

(e) After notifying the chair of the public body, any person may make a video or audio recording of an
open session of a meeting of a public body, or may transmit the meeting through any medium, subject to
reasonable requirements of the chair as to the number, placement and operation of equipment used so as
not to interfere with the conduct of the meeting. At the beginning of the meeting the chair shall inform other
attendees of any such recordings.

(f) No person shall address a meeting of a public body without permission of the chair, and all persons
shall, at the request of the chair, be silent. No person shall disrupt the proceedings of a meeting of a public
body. If, after clear warning from the chair, a person continues to disrupt the proceedings, the chair may
order the person to withdraw from the meeting and if the person does not withdraw, the chair may authorize

a constable or other officer to remove the person from the meeting.



(g) Within 2 weeks of qualification for office, all persons serving on a public body shall certify, on a form
prescribed by the attorney general, the receipt of a copy of the open meeting law, regulations promulgated
pursuant to section 25 and a copy of the educational materials prepared by the attorney general explaining
the open meeting law and its application pursuant to section 19. Unless otherwise directed or approved by
the attorney general, the appointing authority, city or town clerk or the executive director or other appropriate
administrator of a state or regional body, or their designees, shall obtain such certification from each person
upon entering service and shall retain it subject to the applicable records retention schedule where the body
maintains its official records. The certification shall be evidence that the member of a public body has read

and understands the requirements of the open meeting law and the consequences of violating it.
Section 21. [EXECUTIVE SESSIONS]
(a) A public body may meet in executive session only for the following purposes:

1. To discuss the reputation, character, physical condition or mental health, rather than professional
competence, of an individual, or to discuss the discipline or dismissal of, or complaints or charges brought
against, a public officer, employee, staff member or individual. The individual to be discussed in such
executive session shall be notified in writing by the public body at least 48 hours prior to the proposed
executive session; provided, however, that notification may be waived upon written agreement of the parties.
A public body shall hold an open session if the individual involved requests that the session be open. If an

executive session is held, such individual shall have the following rights:

i. to be present at such executive session during deliberations which involve that individual;
ii. to have counsel or a representative of his own choosing present and attending for the purpose of advising
the individual and not for the purpose of active participation in the executive session;
iii. to speak on his own behalf; and
iv. to cause an independent record to be created of said executive session by audio-recording or

transcription, at the individual’'s expense.

The rights of an individual set forth in this paragraph are in addition to the rights that he may have from
any other source, including, but not limited to, rights under any laws or collective bargaining agreements and
the exercise or non-exercise of the individual rights under this section shall not be construed as a waiver of

any rights of the individual.

2. To conduct strategy sessions in preparation for negotiations with nonunion personnel or to conduct
collective bargaining sessions or contract negotiations with nonunion personnel;

3. To discuss strategy with respect to collective bargaining or litigation if an open meeting may have a
detrimental effect on the bargaining or litigating position of the public body and the chair so declares;

4. To discuss the deployment of security personnel or devices, or strategies with respect thereto;

5. To investigate charges of criminal misconduct or to consider the filing of criminal complaints;

6. To consider the purchase, exchange, lease or value of real property if the chair declares that an open
meeting may have a detrimental effect on the negotiating position of the public body;

7. To comply with, or act under the authority of, any general or special law or federal grant-in-aid

requirements;



8. To consider or interview applicants for employment or appointment by a preliminary screening committee
if the chair declares that an open meeting will have a detrimental effect in obtaining qualified applicants;
provided, however, that this clause shall not apply to any meeting, including meetings of a preliminary
screening committee, to consider and interview applicants who have passed a prior preliminary screening;
9. To meet or confer with a mediator, as defined in section 23C of chapter 233, with respect to any litigation
or decision on any public business within its jurisdiction involving another party, group or entity, provided
that:

(i) any decision to participate in mediation shall be made in an open session and the parties, issues
involved and purpose of the mediation shall be disclosed; and
(ii) no action shall be taken by any public body with respect to those issues which are the subject of the

mediation without deliberation and approval for such action at an open session; or

10. To discuss trade secrets or confidential, competitively-sensitive or other proprietary information provided
in the course of activities conducted by a governmental body as an energy supplier under a license granted
by the department of public utilities pursuant to section 1F of chapter 164, in the course of activities
conducted as a municipal aggregator under section 134 of said chapter 164 or in the course of activities
conducted by a cooperative consisting of governmental entities organized pursuant to section 136 of said
chapter 164, when such governmental body, municipal aggregator or cooperative determines that such
disclosure will adversely affect its ability to conduct business in relation to other entities making, selling or

distributing electric power and energy.

(b) A public body may meet in closed session for 1 or more of the purposes enumerated in subsection

(a) provided that:

1. the body has first convened in an open session pursuant to section 21:

2. a majority of members of the body have voted to go into executive session and the vote of each member
is recorded by roll call and entered into the minutes;

3. before the executive session, the chair shall state the purpose for the executive session, stating all
subjects that may be revealed without compromising the purpose for which the executive session was
called;

4. the chair shall publicly announce whether the open session will reconvene at the conclusion of the
executive session; and

5. accurate records of the executive session shall be maintained pursuant to section 23.

Section 22. [Meeting Minutes; Records]

(a) A public body shall create and maintain accurate minutes of all meetings, including executive
sessions, setting forth the date, time and place, the members present or absent, a summary of the
discussions on each subject, a list of documents and other exhibits used at the meeting, the decisions made

and the actions taken at each meeting, including the record of all votes.

(b) No vote taken at an open session shall be by secret ballot. Any vote taken at an executive session

shall be recorded by roll call and entered into the minutes.



(c) Minutes of all open sessions shall be created and approved in a timely manner. The minutes of an
open session, if they exist and whether approved or in draft form, shall be made available upon request by
any person within 10 days.

(d) Documents and other exhibits, such as photographs, recordings or maps, used by the body at an
open or executive session shall, along with the minutes, be part of the official record of the session.

(e) The minutes of any open session, the notes, recordings or other materials used in the preparation of
such minutes and all documents and exhibits used at the session, shall be public records in their entirety
and not exempt from disclosure pursuant to any of the exemptions under clause Twenty-sixth of section 7 of
chapter 4. Notwithstanding this paragraph, the following materials shall be exempt from disclosure to the
public as personnel information: (1) materials used in a performance evaluation of an individual bearing on
his professional competence, provided they were not created by the members of the body for the purposes
of the evaluation; and (2) materials used in deliberations about employment or appointment of individuals,
including applications and supporting materials; provided, however, that any resume submitted by an

applicant shall not be exempt.

(f) The minutes of any executive session, the notes, recordings or other materials used in the
preparation of such minutes and all documents and exhibits used at the session, may be withheld from
disclosure to the public in their entirety under subclause (a) of clause Twenty-sixth of section 7 of chapter 4,
as long as publication may defeat the lawful purposes of the executive session, but no longer; provided,

however, that the executive session was held in compliance with section 21.

When the purpose for which a valid executive session was held has been served, the minutes,
preparatory materials and documents and exhibits of the session shall be disclosed unless the attorney-
client privilege or 1 or more of the exemptions under said clause Twenty-sixth of said section 7 of said
chapter 4 apply to withhold these records, or any portion thereof, from disclosure.

For purposes of this subsection, if an executive session is held pursuant to clause (2) or (3) of
subsections (a) of section 21, then the minutes, preparatory materials and documents and exhibits used at
the session may be withheld from disclosure to the public in their entirety, unless and until such time as a
litigating, negotiating or bargaining position is no longer jeopardized by such disclosure, at which time they
shall be disclosed unless the attorney-client privilege or 1 or more of the exemptions under said clause
Twenty-sixth of said section 7 of said chapter 4 apply to withhold these records, or any portion thereof, from

disclosure.

(9)(1) The public body, or its chair or designee, shall, at reasonable intervals, review the minutes of
executive sessions to determine if the provisions of this subsection warrant continued non-disclosure. Such
determination shall be announced at the body’s next meeting and such announcement shall be included in

the minutes of that meeting.

{2) Upon request by any person to inspect or copy the minutes of an executive session or any portion
thereof, the body shall respond to the request within 10 days following receipt and shall release any such
minutes not covered by an exemption under subsection (f); provided, however, that if the body has not



performed a review pursuant to paragraph (1), the public body shall perform the review and release the non-
exempt minutes, or any portion thereof, not later than the body’s next meeting or 30 days, whichever first

occurs. A public body shall not assess a fee for the time spent in its review.
Section 23. [Enforcement of Open Meeting Law; Complaints; Hearings; Civil Actions]
(a) Subject to appropriation, the attorney general shall interpret and enforce the open meeting law.

(b) At least 30 days prior to the filing of a complaint with the attorney general, the complainant shall file
a written complaint with the public body, setting forth the circumstances which constitute the alleged
violation and giving the body an opportunity to remedy the alleged violation; provided, however, that such
complaint shall be filed within 30 days of the date of the alleged violation. The public body shall, within 14
business days of receipt of a complaint, send a copy of the complaint to the attorney general and notify the
attorney general of any remedial action taken. Any remedial action taken by the public body in response to a
complaint under this subsection shall not be admissible as evidence against the public body that a violation
occurred in any later administrative or judicial proceeding relating to such alleged violation. The attorney
general may authorize an extension of time to the public body for the purpose of taking remedial action upon

the written request of the public body and a showing of good cause to grant the extension.

(c) Upon the receipt of a complaint by any person, the attorney general shall determine, in a timely
manner, whether there has been a violation of the open meeting law. The attorney general may, and before
imposing any civil penalty on a public body shall, hold a hearing on any such complaint. Following a
determination that a violation has occurred, the attorney general shall determine whether the public body, 1
or more of the members, or both, are responsible and whether the violation was intentional or unintentional.

Upon the finding of a violation, the attorney general may issue an order to:

(1) compel immediate and future compliance with the open meeting law;

(2) compel attendance at a training session authorized by the attorney general;

(3) nullify in whole or in part any action taken at the meeting;

(4) impose a civil penalty upon the public body of not more than $1,000 for each intentional violation;
(5) reinstate an employee without loss of compensation, seniority, tenure or other benefits;

(6) compel that minutes, records or other materials be made public; or

(7) prescribe other appropriate action.

(d) A public body or any member of a body aggrieved by any order issued pursuant to this section may,
notwithstanding any general or special law to the contrary, obtain judicial review of the order only through an
action in superior court seeking relief in the nature of certiorari; provided, however, that notwithstanding
section 4 of chapter 249, any such action shall be commenced in superior court within 21 days of receipt of
the order. Any order issued under this section shall be stayed pending judicial review, provided, however,
that if the order nullifies an action of the public body, the body shall not implement such action pending

judicial review.

(e) If any public body or member thereof shall fail to comply with the requirements set forth in any order
issued by the attorney general, or shall fail to pay any civil penalty imposed within 21 days of the date of



issuance of such order or within 30 days following the decision of the superior court if judicial review of such
order has been timely sought, the attorney general may file an action to compel compliance. Such action
shall be filed in Suffolk superior court with respect to state public bodies and, with respect to all other public
bodies, in the superior court in any county in which the public body acts or meets. if such body or member
has not timely sought judicial review of the order, such order shall not be open to review in an action to

compel compliance.

(f) As an alternative to the procedure in subsection (b), the attorney general or 3 or more registered

voters may initiate a civit action to enforce the open meeting faw.

Any action under this subsection shall be fited in Suffolk superior court with respect to state public
bodies and, with respect to all other public bodies, in the superior court in any county in which the public

body acts or meets.

tn any action filed pursuant to this subsection, in addition to all other remedies available to the superior

court, in faw or in equity, the court shall have all of the remedies set forth in subsection (c).

in any action filed under this subsection, the order of notice on the complaint shall be returnable not
later than 10 days after the filing and the complaint shall be heard and determined on the retum day or on
such day as the court shall fix, having regard to the speediest possibie determination of the cause consistent
with the rights of the parties; provided, however, that orders may be issued at any time on or after the filing
of the complaint without notice when such order is necessary to fulfill the purposes of the open meeting law.
In the hearing of any action under this subsection, the burden shall be on the respondent to show by a
preponderance of the evidence that the action complained of in such complaint was in accordance with and
authorized by the open meeting law; provided, however, that no civil penaity may be imposed on an
individual absent proof that the action complained of violated the open meeting faw.

(9) it shail be a defense to the imposition of a penalty that the public body, after full disclosure, acted in
good faith compliance with the advice of the public body's fegal counsel.

(h) Payment of civil penalties under this section paid to or received by the attorney general shall be paid

into the general fund of the commonwealth.
Section 24. [Investigation by Attorney General of Violations of Open Meeting Law]

(a) Whenever the attorney general has reasonable cause to believe that a person, including any public
body and any other state, regional, county, municipal or other governmental official or entity, has violated the
open meeting law, the attorney general may conduct an investigation to ascertain whether in fact such
person has violated the open meeting faw. Upon notification of an investigation, any person, public body or
any other state, regional, county, municipal or other governmental official or entity who is the subject of an
investigation, shall make all information necessary to conduct such investigation available to the attorney
general. In the event that the person, public body or any other state, regional, county, municipal or other
governmental official or entity being investigated does not voluntarily provide relevant information to the
attorney general within 30 days of receiving notice of the investigation, the attorney general may: (1) take

testimony under oath concerning such alleged violation of the open meeting law; (2) examine or cause to be



examined any documentary material of whatever nature relevant to such alleged violation of the open
meeting law; and (3) require attendance during such examination of documentary material of any person
having knowledge of the documentary material and take testimony under oath or acknowtedgment in respect
of any such documentary material. Such testimony and examination shall take place in the county where
such person resides or has a place of business or, if the parties consent or such person is a nonresident or

has no place of business within the commonwealth, in Suffolk county.

(b) Notice of the time, place and cause of such taking of testimony, examination or attendance shall be given

by the attorney general at least 10 days prior to the date of such taking of testimony or examination.

(c) Service of any such notice may be made by: (1) delivering a duly-executed copy to the person to be
served or to a partner or to any officer or agent authorized by appointment or by law to receive service of
process on behalf of such person; (2) delivering a duly-executed copy to the principal place of business in
the commonwealth of the person to be served; or (3) mailing by registered or certified mail a duly-executed
copy addressed to the person to be served at the principal place of business in the commonwealth or, if said
person has no place of business in the commonwealth, to his principal office or place of business.

(d) Each such notice shall: (1) state the time and place for the taking of testimony or the examination and the
name and address of each person to be examined, if known and, if the name is not known, a general
description sufficient to identify him or the particular class or group to which he belongs; (2) state the statute
and section thereof, the alleged violation of which is under investigation and the general subject matter of
the investigation; (3) describe the class or classes of documentary material to be produced thereunder with
reasonable specificity, so as fairly to indicate the material demanded; (4) prescribe a return date within
which the documentary material is to be produced; and (5) identify the members of the attorney general’s

staff to whom such documentary material is to be made available for inspection and copying.

(e) No such notice shall contain any requirement which would be unreasonable or improper if contained in a
subpoena duces tecum issued by a court of the commonwealth or require the disclosure of any
documentary material which would be privileged, or which for any other reason would not be required by a
subpoena duces tecum issued by a court of the commonwealth.

(f) Any documentary material or other information produced by any person pursuant to this section shall not,
unless otherwise ordered by a court of the commonwealth for good cause shown, be disclosed to any
person other than the authorized agent or representative of the attorney general, uniess with the consent of
the person producing the same; provided, however, that such material or information may be disclosed by

the attorney general in court pleadings or other papers filed in court.

(g) At any time prior to the date specified in the notice, or within 21 days after the notice has been served,
whichever period is shorter, the court may, upon motion for good cause shown, extend such reporting date
or madify or set aside such demand or grant a protective order in accordance with the standards set forth in
Rule 26(c) of the Massachusetts Rules of Civil Procedure. The motion may be filed in the superior court of
the county in which the person served resides or has his usual place of business or in Suffolk county. This
section shall not be applicable to any criminal proceeding nor shall information obtained under the authority

of this section be admissible in evidence in any criminal prosecution for substantially identical transactions.



Section 25. [REGULATIONS, LETTER RULINGS, ADVISORY OPINIONS]

(a) The attorney ge.neral shall have the authority to promulgate rules and regulations to carry out
enforcement of the open meeting law.

(b) The attorney general shall have the authority to interpret the open meeting law and to issue written
letter rulings or advisory opinions according to rules established under this section.



CERTIFICATE OF RECEIPT OF OPEN MEETING LAW MATERIALS

I, , who qualified for the office of
{Name)

,on , certify pursuant
(Office) (Date)

to G.L. c. 30A, § 20(g), that I have received copies of the following Open Meeting Law
materials:

1) the Open Meeting Law, G.L. c. 30A, §§ 18-25;

2} regulations promulgated by the Attorney General under G.L. c. 30A, § 25; and

3} educational materials promulgated by the Attorney General under G.L. c. 30A, §
19(b), explaining the Open Meeting Law and its application.

I have read and understand the requirements of the Open Meeting Law and the
consequences for violating it. 1 further understand that the materials | have received may be
revised or updated from time to time, and that | have a continuing obligation to implement any

changes in the Open Meeting Law during my term of office.

(Name)

(Name of Public Body)

(Date)

Pursuant to G.L. c. 30A, § 20(g), an executed copy of this certificate shall be retained, according to the
relevant records retention schedule, by the appointing authority, city or town clerk, or the executive
director or other appropriate administrator of a state or regional body, or their designee.



Supplement to the Attorney General’s Open Meeting Law Guide
Published August 29,2012

For insertion on Page 4

What are the exceptions to the definition of a meeting?

There are five exceptions to the definition of a meeting under the Open Meeting
Law.

1. Members of a public body may conduct an on-site inspection of a project or program;
however, they cannot deliberate at such gatherings;

2. Members of a public body may attend a conference, training program or event; however,
they cannot deliberate at such gatherings;

3. Members of a public body may attend a meeting of another public body provided that
they communicate only by open participation; however, they cannot deliberate at such
gatherings;

4. Meetings of quasi-judicial boards or commissions held solely to make decisions in an
adjudicatory proceeding are not subject to the Open Meeting Law; and,

5. Town Meetings are not subject to the Open Meeting Law. See G.L. c. 39,8§9,10
(establishing procedures for Town Meeting).

For “quasi-judicial boards or commissions,” the AGO interprets this exemption to
apply only to certain state “quasi-judicial” bodies, and a very limited number of public
bodies at other levels of government whose proceedings are specifically defined as
“agencies” for purposes of G.L. c. 30A.

We have received several inquiries about the exception for Town Meeting, and
whether it applies to deliberation by Town Meeting members outside of a session of
Town Meeting, to meetings of committees created by Town Meeting that occur outside a
session of Town Meeting, or to deliberation by members of a public body — such as a
board of selectmen — during Town Meeting. The Attorney General interprets this
exemption to mean that the Open Meeting Law does not reach any aspect of Town
Meeting. Therefore, the Attorney General will not investigate complaints alleging
violations in these situations. Note, however, that this is a matter of interpretation and
future Attorneys General may choose to apply the law in such situations.

Supplement to the Open Meeting Law Guide For Insertion on Page 4 8.29.12
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(Attachment E)

940 CMR 29.00: Open Meetings
Open Meetings

29.01 Purpose, Scope and Other General Provisions
29.02 Definitions

29.03 Notice Posting Requirements

29.04 Certification

29.05 Complaints

29.06 Investigation

29.07 Resolution

29.08 Advisory Opinions

29.09 Other Enforcement Actions

29.10 Remote Participation

29.01: Purpose, Scope and Other General Provisions

(1) Authority . The Attorney General promulgates 940 CMR 29.00, relating to the Open
Meeting Law, pursuant to M.G.L. ¢. 30A, sec. 25 (a) and (b).

(2) Purpose . The purpose of 940 CMR 29.00 is to interpret, enforce and effectuate the purposes
of the Open Meeting Law, M.G.L. c. 30A, sec. 18-25.

(3) Severability . If any provision of 940 CMR 29.00 or the application of such provision to any
person, public body, or circumstances shall be held invalid, the validity of the remainder of 940
CMR 29.00 and the applicability of such provision to other persons, public bodies, or
circumstances shall not be affected thereby

(4) Mailing . All complaints, notices (except meeting notices) and other materials that must be

sent to another party shall be sent by one of the following means: first class mail, email, hand
delivery, or by any other means at least as expeditious as first class mail.

To Top

29.02: Definitions

As used in 940 CMR 29.00, the following terms shall, unless the context clearly requires
otherwise, have the following meanings:


kloura
Typewritten Text
(Attachment E)


Commission means the Open Meeting Law Advisory Commission, as defined by G.L. c. 30A

sec. 19(c).

District Public Body means a public body with jurisdiction that extends to two or more
municipalities.

Emergency means a sudden, generally unexpected occurrence or set of circumstances demanding
immediate action.

Intentional Violation means an act or omission by a public body or a member thereof, in
knowing violation of M.G.L. c. 30A, sec. 18-25. Evidence of an intentional violation of M.G.L.
c. 30A, sec. 18-25 shall include, but not be limited to, that the public body or public body
member (a) acted with specific intent to violate the law; (b) acted with deliberate ignorance of
the law's requirements; or (c) was previously informed by receipt of a decision from a court of
competent jurisdiction or advised by the Attorney General, pursuant to 940 CMR 29.07 or 940
CMR 29.08, that the conduct violates M.G.L. c. 30A, sec. 18-25. Where a public body or public
body member has made a good faith attempt at compliance with the law, but was reasonably
mistaken about its requirements or, after full disclosure, acted in good faith compliance with the
advice of the public body's legal counsel, such conduct will not be considered an intentional
violation of M.G.L. c. 30A, sec. 18-25.

Person means all individuals and entities, including governmental officials and employees.
Person does not include public bodies.

Post notice means to place a written announcement of a meeting on a bulletin board, electronic
display, website, cable television channel, newspaper or in a loose-leaf binder in a manner
conspicuously visible to the public, including persons with disabilities, at all hours, in
accordance with 940 CMR 29.03.

Public body has the identical meaning as set forth in M.G.L. c. 30A, sec. 18, that is, a multiple-
member board, commission, committee or subcommittee within the executive or legislative
branch or within any county, district, city, region or town, however created, elected, appointed or
otherwise constituted, established to serve a public purpose; provided, however, that the
governing board of a local housing, redevelopment or similar authority shall be deemed a local
public body; provided, further, that the governing board or body of any other authority
established by the general court to serve a public purpose in the commonwealth or any part
thereof shall be deemed a state public body; provided, further, that "public body" shall not
include the general court or the committees or recess commissions thereof, bodies of the judicial
branch or bodies appointed by a constitutional officer solely for the purpose of advising a
constitutional officer and shall not include the board of bank incorporation or the policyholders
protective board; and provided, further, that a subcommittee shall include any multiple-member
body created to advise or make recommendations to a public body.

Qualification for Office means the election or appointment of a person to a public body and the
taking of the oath of office, where required, and shall include qualification for a second or any
subsequent term of office. Where no term of office for a member of a public body is specified,




the member shall be deemed to be qualified for office on a biannual basis on January 1st of a
calendar year beginning on January 1, 2011. Where a member's term of office began prior to July
1, 2010, and will not expire until after July 1, 2011, the member shall be deemed to have
qualified for office on January 1, 2011.

Remote Participation means participation by a member of a public body during a meeting of that
public body where the member is not physically present at the meeting location.

To Top

29.03: Notice Posting Requirements

(1) Requirements Applicable to All Public Bodies

(2) Except in an emergency, public bodies shall file meeting notices sufficiently in advance of a

public meeting to permit posting of the notice at least 48 hours in advance of the public meeting,
excluding Saturdays, Sundays and legal holidays, in accordance with M.G.L. c. 30A, sec. 20. In

an emergency, the notice shall be posted as soon as reasonably possible prior to such meeting

(b) Meeting notices shall be printed or displayed in a legible, easily understandable format and
shall contain the date, time and place of such meeting and a listing of topics that the chair
reasonably anticipates will be discussed at the meeting. The list of topics shall have sufficient
specificity to reasonably advise the public of the issues to be discussed at the meeting. The date
and time that the notice is posted shall be conspicuously recorded thereon or therewith.

(c) Notices posted under an alternative posting method authorized by 940 CMR 29.03(2)-(5)
shall include the same content as required by 940 CMR 29.03(1)(b). If such an alternative
posting method is adopted, the municipal clerk, in the case of a municipality, or the body, in all
other cases, shall file with the Attorney General written notice of adoption of the alternative
method, including the website address where applicable, and any change thereto, and the most
current notice posting method on file with the Attorney General shall be consistently used

(2) Requirements Specific to Local Public Bodies

(a) The municipal clerk, or other person designated by agreement with the municipal clerk, shall
post notice of the meeting in a manner conspicuously visible to the public at all hours in or on
the municipal building in which the clerk's office is located.,. Such notice shall be accessible to
the public in the municipal clerk's office. If such notice is not conspicuously visible to the public
during hours when the clerk's office is closed, such notice shall also be made available through
an alternative method prescribed or approved by the Attorney General under 940 CMR
29.03(2)(b). A description of such alternative method, sufficient to allow members of the public
to obtain notice through such method, shall be posted in a manner conspicuously visible to the
public at all hours on or adjacent to the main and handicapped accessible entrances to the
muntcipal building in which the clerk's office is located.



(b) For local public bodies, the Attorney General has determined, pursuant to M.G.L. ¢. 30A,
sec. 20(c), that the following alternative methods will provide more effective notice to the public:

1.

1. Public bodies may post notice of meetings on the municipal
website;

2. Public bodies may post notice of meetings on cable television,
AND, post notice or provide cable television access in an alternate
municipal building (e.g., police or fire station) where the notice is
accessible at all hours;

3. Public bodies may post notice of meetings in a newspaper of
general circulation in the municipality, AND, post notice or a copy
of the newspaper containing the meeting notice at an alternate
municipal building (e.g., police or fire station) where the notice is
accessible at all hours;

4. Public bodies may place a computer monitor or electronic or
physical bulletin board displaying meeting notices on or in a door,
window, or near the entrance of the municipal building in which
the clerk's office is located in such a manner as to be visible to the
public from outside the building, or;

5. Public bodies may provide an audio recording of meeting notices,
available to the public by telephone at all hours.

(3) Requirements Specific to Regional or District Public Bodies.

(a) Notice shall be filed and posted in each city and town within the region or district in the
manner prescribed for local public bodies in that city or town.

(b) As an alternative method of notice, a regional or district public body may post a meeting
notice on the regional or district public body's website. A copy of the notice shall be filed and
kept by the chair of the public body or the chair's designee.

(4) Requirements Specific to Regional School Districts.

(a) The secretary of the regional school district committee shall be considered to be its clerk. The
clerk of the regional school district shall file notice with the municipal clerk of each city and
town within such district and each such municipal clerk shall post the notice in the manner
prescribed for local public bodies in that city or town.

(b) As an alternative method of notice, a regional school district committee may post a meeting
notice on the regional school district's website. A copy of the notice shall be filed and kept by the
secretary of the regional school district committee or the secretary's designee.

(5) Requirements Specific to County Public Bodies.




(a) Notice shall be filed and posted in the office of the county commissioners and a copy of the
notice shall be publicly posted in a manner conspicuously visible to the public at all hours in
such place or places as the county commissioners shall designate for this purpose.

(b) As an alternative method of notice, a county public body may post a meeting on the county
public body's website. A copy of the notice shall be filed and kept by the chair of the county
public body or the chair's designee.

(6) Requirements Specific to State Public Bodies. Notice shall be posted on a website in
accordance with procedures established by the Attorney General in consultation with the
Information Technology Division of the Executive Office for Administration and Finance for the
purpose of providing the public with effective notice. A copy of each notice shall also be sent by
first class or electronic mail to the Secretary of State's Regulations Division. The chair of each
state public body shall notify the Attorney General in writing of its Internet notice posting
location and any change thereto. The public body shall consistently use the most current notice
posting method on file with the Attorney General.

To Top

29.04: Certification

(1) For local public bodies, a document including M.G.L. c. 30A, sec. 18-25; a document
including 940 CMR 29.00; and educational materials prepared by the Attorney General
explaining M.G.L. ¢c. 30A, sec. 18-25, and its application, shall be delivered by the municipal
clerk to each member of a public body, whether elected or appointed, upon taking the oath of
office, if required, and in every case before entering into performance of the office. Within two
weeks after receipt of such materials, the member shall certify, on the form prescribed by the
Attorney General, receipt of such materials. The municipal clerk shall maintain the signed
certification for each such person, indicating the date the person received the materials.

(2) For regional, district, county or state public bodies, a document including M.G.L. c. 30A, sec.
18-25; a document including 940 CMR 29.00; and educational materials prepared by the
Attorney General explaining M.G.L. ¢. 30A, sec. 18-25, and its application, shall be delivered by
the appointing authority, executive director or other appropriate administrator or their designees,
to each member of a public body, whether elected or appointed, upon taking the oath of office, if
required, and in every case before entering into the performance of the office. Within two weeks
after receipt of such materials, the member shall certify, on the form prescribed by the Attorney
General, receipt of such materials. The appointing authority, executive director or other
appropriate administrator, or their designees, shall maintain the signed certification for each such
person, indicating the date the person received the materials.

To Top



29.05: Complaints

(1) All complaints shall be in writing, using the form approved by the Attorney General and
available on the Attorney General's website. A public body need not, and the Attorney General
will not, investigate or address anonymous complaints.

(2) Public bodies, or the municipal clerk in the case of a local public body, should provide any
person, on request, with an Open Meeting Law complaint form. If a paper copy is unavailable,
then the public body should direct the requesting party to the Attorney General's website, where
an electronic copy of the form will be available for downloading and printing.

(3) For local public bodies, the complainant shall file the complaint with the chair of the public
body, who shall disseminate copies of the complaint to the members of the public body. The
complainant shall also file a copy of the complaint with the municipal clerk, who shall keep such
filings in an orderly fashion for public review on request during regular business hours. For all
other public bodies, the complainant shall file the complaint with the chair of the relevant public
body, or if there is no chair, then with the public body. The complaint shall be filed within 30
days of the alleged violation of M.G.L. c. 30A, sec. 18-25, or if the alleged violation of M.G.L.
c. 30A, sec. 18-25, could not reasonably have been known at the time it occurred, then within 30
days of the date it should reasonably have been discovered.

(4) The public body shall review timely complaints to ascertain the time, date, place and
circumstances which constitute the alleged violation. If the public body needs additional
information to resolve the complaint, then the chair may request it from the complainant within
seven business days of receiving the complaint. The complainant shall respond within 10
business days after he or she receives the request. The public body will then have an additional
10 business days after receiving the complainant's response to review the complaint and take any
remedial action pursuant to 940 CMR 29.05(5)..

(5) Within 14 business days after receiving the complaint, unless an extension has been granted
by the Attorney General as provided in 940 CMR 29.05(5)(a) and (b), the public body shall
review the complaint's allegations; take remedial action, if appropriate; and send to the Attorney
General a copy of the complaint and a description of any remedial action taken. The public body
shall simultaneously notify the complainant that it has sent such materials to the Attorney
General and shall provide the complainant with a copy of the description of any remedial action
taken.

(a) Any remedial action taken by the public body in response to a complaint under 940 CMR
29.05(5) shall not be admissible as evidence that a violation occurred in any later administrative
or judicial proceeding against the public body relating to the alleged violation.

(b) If the public body requires additional time to resolve the complaint, it may obtain an
extension from the Attorney General by submitting a written request within 14 business days
after receiving the complaint. The Attorney General will grant an extension if the request
demonstrates good cause. Good cause will generally be found if, for example, the public body



cannot meet within the 14 business day period to consider proposed remedial action. The
Attorney General shall notify the complainant of any extension and the reason for it.

(6) If at least 30 days have passed after the complaint was filed with the public body, and if the
complainant is unsatisfied with the public body's resolution of the complaint, the complainant
may file a complaint with the Attorney General. When filing a complaint with the Attorney
General, the complainant shall include a copy of the original complaint along with any other
materials the complainant believes are relevant. The Attorney General may decline to investigate
complaints filed with the Attorney General more than 90 days after the alleged violation of
M.G.L. c. 30A, sec. 18-25, unless an extension was granted to the public body or the
complainant demonstrates good cause for the delay.

(7) The Attorney General shall acknowledge receipt of all complaints and will resolve them
within a reasonable period of time, generally 90 days. If additional time is necessary to resolve a
particular complaint, the Attorney General will notify the complainant and the public body.

(8) If a complaint appears untimely, is not in the proper form, or is missing information, the
Attorney General shall return the complaint to the complainant within 14 business days of its
receipt, noting its deficiencies. The complainant shall then have 14 business days to correct the
deficiencies and resubmit the complaint to the Attorney General. If the deficiencies are not
corrected, no further action on the complaint will be taken by the Attorney General.

To Top

29.06: Investigation

Whenever the Attorney General has reasonable cause to believe that a violation of M.G.L. c.
30A, sec. 18-25, has occurred that has not been adequately remedied, then the Attorney General
may conduct an investigation.

(1) The Attorney General shall notify the public body or person that is the subject of a complaint
and an investigation of the existence of the investigation within a reasonable period of time. The
Attorney General shall also notify the public body or person of the nature of the alleged violation

(2) Upon notice of the investigation, the subject of the investigation shall provide the Attorney
General with all information relevant to the investigation. The subject may also submit a
memorandum or other writing to the Attorney General, addressing the allegations being
investigated.

If the subject of the investigation fails to voluntarily provide the necessary or relevant
information within 30 days of receiving notice of the investigation, the Attorney General may
issue subpoenas to obtain the information in accordance with M.G.L. c. 30A, sec. 24, to:




(a) Take testimony under oath;

(b) Examine or cause to be examined any documentary material; or

(c) Require attendance during such examination of documentary material by any person having
knowledge of the documentary material and take testimony under oath or acknowledgment in
respect of any such documentary material.

Any documentary material or other information produced by any person pursuant to 940 CMR
29.06 shall not, unless otherwise ordered by a court of the Commonwealth for good cause
shown, be disclosed without that person's consent by the Attorney General to any person other
than the Attorney General's authorized agent or representative. However, the Attorney General
may disclose the material in court pleadings or other papers filed in court; or, to the extent
necessary, in an administrative hearing or other action taken to conduct or resolve the
investigation pursuant to 940 CMR 29.00.

To Top

29.07: Resolution

(1) No Violation. If the Attorney General determines, after investigation, that the M.G.L. c. 30A,
sec. 18-25, has not been violated, the Attorney General shall terminate the investigation and
notify, in writing, the subject of the investigation and any complainant

(2) Violation Resolved Without Hearing. If the Attorney General determines after investigation
that M.G.L. c. 30A, sec. 18-25, has been violated, the Attorney General may resolve the
investigation without a hearing. The Attorney General shall determine whether the relevant
public body, one or more of its members, or both, were responsible, and whether the violation
was intentional or unintentional. The Attorney General will notify, in writing, any complainant
of the investigation's resolution. Upon finding a violation of M.G.L. c. 30A, sec. 18-25, the
Attorney General may take one of the following actions:

(a) Informal action. The Attorney General may resolve the investigation with a telephone call,
letter or other appropriate form of communication that explains the violation and clarifies the
subject's obligations under M.G.L. c. 30A, sec. 18-25, providing the subject with a reasonable
period of time to comply with any outstanding obligations.

(b) Formal order. The Attorney General may resolve the investigation with a formal order. The
order may require:

Immediate and future compliance with M.G.L. ¢. 30A, sec. 18-25;
Attendance at a training session authorized by the Attorney General,
That minutes, records or other materials be made public; or

Other appropriate action.

b\

Orders shall be available on the Attorney General's website.



(3) Violation Resolved After Hearing. The Attorney General may conduct a hearing where the
Attorney General deems appropriate. The hearing shall be conducted pursuant to 801 CMR 1.00
et seq., as modified by any regulations issued by the Attorney General. At the conclusion of the
hearing, the Attorney General shall determine whether a violation of M.G.L. c. 30A, sec. 18-25,
occurred, whether the public body, one or more of its members, or both, were responsible, and
whether the violation was intentional or unintentional. The Attorney General will notify, in
writing, any complainant of the investigation's resolution. Upon a finding that a violation
occurred, the Attorney General may order:

(a) Immediate and future compliance with M.G.L. ¢c. 30A, sec. 18-25;

(b) Attendance at a training session authorized by the Attorney General;
(c) Nullification of any action taken at the relevant meeting, in whole or in part;

(d) Imposition of a fine upon the public body of not more than $1,000 for each intentional
violation,;

(e) That an employee be reinstated without loss of compensation, seniority, tenure or other
benefits;

(f) That minutes, records or other materials be made public; or

(g) Other appropriate action.

Orders issued following a hearing shall be available on the Attorney General's website.

(4) A public body or any member of a body aggrieved by any order issued by the Attorney
General under 940 CMR 29.07 may obtain judicial review of the order through an action in

Superior Court seeking relief in the nature of certiorari. Any such action must be commenced in
Superior Court within 21 days of receipt of the order.

To Top

29.08: Advisory Opinions

The Attorney General may issue advisory opinions on request or at his or her own initiative to
provide guidance to public bodies and the public on changes to M.G.L. c. 30A, sec. 18-25, court
decisions interpreting M.G.L. c. 30A, sec. 18-25, or other developments concerning M.G.L. c.
30A, sec. 18-25.

(1) The Attorney General shall ordinarily make a draft advisory opinion available for comment
on the Attorney General's website at least 60 days prior to the planned issuance of the opinion.
Notice of the posting shall be provided to the Commission.



(2) Comments on the draft advisory opinion shall be submitted, in writing, to the Attorney
General at least 30 days prior to the planned issuance of the opinion.

(3) Action taken by a public body in good faith compliance with an advisory opinion, provided
that the circumstances are not materially different, shall not constitute an intentional violation of
the M.G.L. c. 30A, sec. 18-25.

To Top

29.09: Other Enforcement Actions

Nothing in 940 CMR 29.06 or 29.07 shall limit the Attorney General's authority to file a civil
action to enforce M.G.L. c. 30A, sec 18-25 M.G.L. c. 30A, sec. 18-25 pursuant to M.G.L. c.
30A, sec. 23(f).

To Top

29.10: Remote Participation

(1) Preamble. Remote participation may be permitted subject to the following procedures and
restrictions. However, the Attorney General strongly encourages members of public bodies to
physically attend meetings whenever possible. By promulgating these regulations, the
Attorney General hopes to promote greater participation in government. Members of public
bodies have a responsibility to ensure that remote participation in meetings is not used in a
way that would defeat the purposes of the Open Meeting Law, namely promoting
transparency with regard to deliberations and decisions on which public policy is based.

(2) Adoption of Remote Participation. Remote participation in meetings of public bodies is
not permitted unless the practice has been adopted as follows:

(a) Local Public Bodies. The Chief Executive Officer, as defined in M.G.L. c. 4, sec. 7,
must authorize or, by a simple majority, vote to allow remote participation in accordance
with the requirements of these regulations, with that authorization or vote applying to all
subsequent meetings of all local public bodies in that municipality.

(b) Regional or District Public Bodies. The regional or district public body must, by a
simple majority, vote to allow remote participation in accordance with the requirements of
these regulations, with that vote applying to all subsequent meetings of that public body
and its committees.




(c) Regional School Districts. The regional school district committee must, by a simple
majority, vote to allow remote participation in accordance with the requirements of these
regulations, with that vote applying to all subsequent meetings of that public body and its
committees.

(d) County Public Bodies. The county commissioners must, by a simple majority, vote to
allow remote participation in accordance with the requirements of these regulations, with
that vote applying to all subsequent meetings of all county public bodies in that county.

(e) State Public Bodies. The state public body must, by a simple majority, vote to allow
remote participation in accordance with the requirements of these regulations, with that
vote applying to all subsequent meetings of that public body and its committees.

(f) Retirement Boards. A retirement board created pursuant to M.G.L. c. 32, sec. 20 or
M.G.L. ¢. 34B, § 19 must, by a simple majority, vote to allow remote participation in
accordance with the requirements of these regulations, with that vote applying to all
subsequent meetings of that public body and its committees.

(3) Revocation of Remote Participation. Any person or entity with the authority to adopt
remote participation pursuant to 940 CMR 29.10(2) may revoke that adoption in the same
manner.

(4) Minimum Requirements for Remote Participation.

(a) Members of a public body who participate remotely and all persons present at the
meeting location shall be clearly audible to each other;

(b) A quorum of the body, including the chair or, in the chair’s absence, the person
authorized to chair the meeting, shall be physically present at the meeting location, as
required by M.G.L. c. 30A, sec 20(d);

(c) Members of public bodies who participate remotely may vote and shall not be deemed
absent for the purposes of M.G.L. ¢. 39, sec. 23D.

(5) Permissible Reasons for Remote Participation. If remote participation has been adopted in
accordance with 940 CMR 29.10(2), a member of a public body shall be permitted to
participate remotely in a meeting, in accordance with the procedures described in 940 CMR
29.10(7), if the chair or, in the chair’s absence, the person chairing the meeting, determines
that one or more of the following factors makes the member’s physical attendance
unreasonably difficult:

(a) Personal illness;
(b) Personal disability;

(c) Emergency;



(d) Military service; or
(e) Geographic distance.

(6) Technology.

(a) The following media are acceptable methods for remote participation. Remote
participation by any other means is not permitted. Accommodations shall be made for any
public body member who requires TTY service, video relay service, or other form of
adaptive telecommunications.

(i) telephone, internet, or satellite enabled audio or video conferencing;

(ii) any other technology that enables the remote participant and all persons present at
the meeting location to be clearly audible to one another.

(b) When video technology is in use, the remote participant shall be clearly visible to all
persons present in the meeting location.

(c) The public body shall determine which of the acceptable methods may be used by its
members.

(d) The chair or, in the chair’s absence, the person chairing the meeting, may decide how
to address technical difficulties that arise as a result of utilizing remote participation, but is
encouraged, wherever possible, to suspend discussion while reasonable efforts are made to
correct any problem that interferes with a remote participant’s ability to hear or be heard
clearly by all persons present at the meeting location. Iftechnical difficulties result in a
remote participant being disconnected from the meeting, that fact and the time at which the
disconnection occurred shall be noted in the meeting minutes.

(e) The amount and source of payment for any costs associated with remote participation
shall be determined by the applicable adopting entity identified in 940 CMR 29.10(2).

(7) Procedures for Remote Participation.

(a) Any member of a public body who wishes to participate remotely shall, as soon as
reasonably possible prior to a meeting, notify the chair or, in the chair’s absence, the
person chairing the meeting, of his or her desire to do so and the reason for and facts
supporting his or her request.

(b) At the start of the meeting, the chair shall announce the name of any member who will
be participating remotely and the reason under 940 CMR 29.10(5) for his or her remote
participation. This information shall also be recorded in the meeting minutes.

(c) All votes taken during any meeting in which a member participates remotely shall be
by roll call vote.



(d) A member participating remotely may participate in an executive session, but shall
state at the start of any such session that no other person is present and/or able to hear the
discussion at the remote location, unless presence of that person is approved by a simple
majority vote of the public body.

(€) When feasible, the chair or, in the chair’s absence, the person chairing the meeting,
shall distribute to remote participants, in advance of the meeting, copies of any documents
or exhibits that he or she reasonably anticipates will be used during the meeting. If used
during the meeting, such documents shall be part of the official record of the meeting, and
shall be listed in the meeting minutes and retained in accordance with M.G.L. c. 30A. sec.
22.

(8) Further Restriction by Adopting Authority. These regulations do not prohibit any person
or entity with the authority to adopt remote participation pursuant to 940 CMR 29.10(2) from
enacting policies, laws, rules or regulations that prohibit or further restrict the use of remote
participation by public bodies within that person or entity’s jurisdiction, provided those
policies, laws, rules or regulations do not violate state or federal law.

(9) Remedy for Violation. If the Attorney General determines, after investigation, that 940
CMR 29.10 has been violated, the Attorney General may resolve the investigation by ordering
the public body to temporarily or permanently discontinue its use of remote participation.
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(Attachment  F)

THE COMMONWEALTH OF MASSACHUSETTS
OPEN MEETING LAW, G.L. c. 30A, §§ 18-25*

* % %

Chapter 28 of the Acts of 2009, sections 17-20, repealed the existing state Open Meeting Law, G.L. c.
30A, §§ 11A, 11A-1/2, county Open Meeting Law, G.L. c. 34, §9F, 9G, and municipal Open Meeting Law,
G.L.c. 39, §§ 23A, 23B, and 23C, and replaced them with a single Open Meeting Law covering all public
bodies, G.L. c. 30A, §§ 18-25, enforced by the Attorney General.

% %k *k

Section 18: [DEFINITIONS]

As used in this section and sections 19 to 25, inclusive, the following words shall, unless the context
clearly requires otherwise, have the following meanings:

“Deliberation”, an oral or written communication through any medium, including electronic mail,
between or among a quorum of a public body on any public business within its jurisdiction; provided,
however, that “deliberation” shall not include the distribution of a meeting agenda, scheduling
information or distribution of other procedural meeting or the distribution of reports or documents that
may be discussed at a meeting, provided that no opinion of a member is expressed.

“Emergency”, a sudden, generally unexpected occurrence or set of circumstances demanding
immediate action.

“Executive session”, any part of a meeting of a public body closed to the public for deliberation of
certain matters.

“Intentional violation”, an act or omission by a public body or a member thereof, in knowing
violation of the open meeting law.

“Meeting”, a deliberation by a public body with respect to any matter within the body’s jurisdiction;
provided, however, “meeting” shall not include:

(a) an on-site inspection of a project or program, so long as the members do not deliberate;

(b) attendance by a quorum of a public body at a public or private gathering, including a conference

or training program or a media, social or other event, so long as the members do not deliberate;

(c) attendance by a quorum of a public body at a meeting of another public body that has complied

with the notice requirements of the open meeting law, so long as the visiting members

communicate only by open participation in the meeting on those matters under discussion by the
host body and do not deliberate;

(d) a meeting of a quasi-judicial board or commission held for the sole purpose of making a decision

required in an adjudicatory proceeding brought before it; or

! NOTICE: This is NOT the official version of the Massachusetts General Law (MGL). While reasonable efforts
have been made to ensure the accuracy and currency of the data provided, do not rely on this information without
first checking an official edition of the MGL.
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(e) a session of a town meeting convened under section 9 of chapter 39 which would include the

attendance by a quorum of a public body at any such session.

“Minutes”, the written report of a meeting created by a public body required by subsection (a) of
section 22 and section 5A of chapter 66.

“Open meeting law”, sections 18 to 25, inclusive.

“Post notice”, to display conspicuously the written announcement of a meeting either in hard copy
or electronic format.

“Preliminary screening”, the initial stage of screening applicants conducted by a committee or
subcommittee of a public body solely for the purpose of providing to the public body a list of those
applicants qualified for further consideration or interview.

“Public body”, a multiple-member board, commission, committee or subcommittee within the
executive or legislative branch or within any county, district, city, region or town, however created,
elected, appointed or otherwise constituted, established to serve a public purpose; provided, however,
that the governing board of a local housing, redevelopment or other similar authority shall be deemed a
local public body; provided, further, that the governing board or body of any other authority established
by the general court to serve a public purpose in the commonwealth or any part thereof shall be
deemed a state public body; provided, further, that “public body” shall not include the general court or
the committees or recess commissions thereof, bodies of the judicial branch or bodies appointed by a
constitutional officer solely for the purpose of advising a constitutional officer and shall not include the
board of bank incorporation or the policyholders protective board; and provided further, that a
subcommittee shall include any multiple-member body created to advise or make recommendations to
a public body.

“Quorum”, a simple majority of the members of the public body, unless otherwise provided in a
general or special law, executive order or other authorizing provision.

Section 19. Division of Open Government; Open Meeting Law Training; Open Meeting Law Advisory
Commission; Annual Report

(a) There shall be in the department of the attorney general a division of open government under
the direction of a director of open government. The attorney general shall designate an assistant
attorney general as the director of the open government division. The director may appoint and remove,
subject to the approval of the attorney general, such expert, clerical and other assistants as the work of
the division may require. The division shall perform the duties imposed upon the attorney general by
the open meeting law, which may include participating, appearing and intervening in any administrative
and judicial proceedings pertaining to the enforcement of the open meeting law. For the purpose of
such participation, appearance, intervention and training authorized by this chapter the attorney
general may expend such funds as may be appropriated therefor.

(b) The attorney general shall create and distribute educational materials and provide training to
public bodies in order to foster awareness and compliance with the open meeting law. Open meeting
law training may include, but shall not be limited to, instruction in:

(1) the general background of the legal requirements for the open meeting law;

(2) applicability of sections 18 to 25, inclusive, to governmental bodies;



(3) the role of the attorney general in enforcing the open meeting law; and

(4) penalties and other consequences for failure to comply with this chapter.

(c) There shall be an open meeting law advisory commission. The commission shall consist of 5
members, 2 of whom shall be the chairmen of the joint committee on state administration and
regulatory oversight; 1 of whom shall be the president of the Massachusetts Municipal Association or
his designee; 1 of whom shall be the president of the Massachusetts Newspaper Publishers Association
or his designee; and 1 of whom shall be the attorney general or his designee.

The commission shall review issues relative to the open meeting law and shall submit to the
attorney general recommendations for changes to the regulations, trainings, and educational initiatives
relative to the open meeting law as it deems necessary and appropriate.

(d) The attorney general shall, not later than January 31, file annually with the commission a report
providing information on the enforcement of the open meeting law during the preceding calendar year.
The report shall include, but not be limited to:

(1) the number of open meeting law complaints received by the attorney general;

(2) the number of hearings convened as the result of open meeting law complaints by the attorney

general;

(3) a summary of the determinations of violations made by the attorney general;

(4) a summary of the orders issued as the result of the determination of an open meeting law

violation by the attorney general;

(5) an accounting of the fines obtained by the attorney general as the result of open meeting law

enforcement actions;

(6) the number of actions filed in superior court seeking relief from an order of the attorney general;

and

(7) any additional information relevant to the administration and enforcement of the open meeting

law that the attorney general deems appropriate.

Section 20. Meetings of a Public Body to be Open to the Public; Notice of Meeting; Remote
Participation; Recording and Transmission of Meeting; Removal of Persons for Disruption of
Proceedings

(a) Except as provided in section 21, all meetings of a public body shall be open to the public.

(b) Except in an emergency, in addition to any notice otherwise required by law, a public body shall
post notice of every meeting at least 48 hours prior to such meeting, excluding Saturdays, Sundays and
legal holidays. In an emergency, a public body shall post notice as soon as reasonably possible prior to
such meeting. Notice shall be printed in a legible, easily understandable format and shall contain the
date, time and place of such meeting and a listing of topics that the chair reasonably anticipates will be
discussed at the meeting.

(c) For meetings of a local public body, notice shall be filed with the municipal clerk and posted in a
manner conspicuously visible to the public at all hours in or on the municipal building in which the
clerk’s office is located.

For meetings of a regional or district public body, notice shall be filed and posted in each city or
town within the region or district in the manner prescribed for local public bodies. For meetings of a



regional school district, the secretary of the regional school district committee shall be considered to be
its clerk and shali file notice with the clerk of each city or town within such district and shall post the
notice in the manner prescribed for local public bodies. For meetings of a county public body, notice
shall be filed in the office of the county commissioners and a copy of the notice shall be publicly posted
in a manner conspicuously visible to the public at all hours in such place or places as the county
commissioners shall designate for the purpose.

For meetings of a state public body, notice shall be filed with the attorney general by posting on a
website in accordance with procedures established for this purpose and a duplicate copy of the notice
shall be filed with the regulations division of the state secretary’s office.

The attorney general shall have the authority to prescribe or approve alternative methods of notice
where the attorney general determines such alternative will afford more effective notice to the public.

(d) The attorney general may by regulation or letter ruling, authorize remote participation by
members of a public body not present at the meeting location; provided, however, that the absent
members and all persons present at the meeting location are clearly audible to each other; and
provided, further, that a quorum of the body, including the chair, are present at the meeting location.
Such authorized members may vote and shall not be deemed absent for the purposes of section 23D of
chapter 39.

(e) After notifying the chair of the public body, any person may make a video or audio recording of
an open session of a meeting of a public body, or may transmit the meeting through any medium,
subject to reasonable requirements of the chair as to the number, placement and operation of
equipment used so as not to interfere with the conduct of the meeting. At the beginning of the meeting
the chair shall inform other attendees of any such recordings.

(f) No person shall address a meeting of a public body without permission of the chair, and all
persons shall, at the request of the chair, be silent. No person shall disrupt the proceedings of a meeting
of a public body. If, after clear warning from the chair, a person continues to disrupt the proceedings,
the chair may order the person to withdraw from the meeting and if the person does not withdraw, the
chair may authorize a constable or other officer to remove the person from the meeting.

(g) Within 2 weeks of qualification for office, all persons serving on a public body shall certify, on a
form prescribed by the attorney general, the receipt of a copy of the open meeting law, regulations
promulgated pursuant to section 25 and a copy of the educational materials prepared by the attorney
general explaining the open meeting law and its application pursuant to section 19. Unless otherwise
directed or approved by the attorney general, the appointing authority, city or town clerk or the
executive director or other appropriate administrator of a state or regional body, or their designees,
shall obtain such certification from each person upon entering service and shall retain it subject to the
applicable records retention schedule where the body maintains its official records. The certification
shall be evidence that the member of a public body has read and understands the requirements of the
open meeting law and the consequences of violating it.

Section 21. Executive Sessions
{a) A public body may meet in executive session only for the following purposes:



1. To discuss the reputation, character, physical condition or mental health, rather than professional
competence, of an individual, or to discuss the discipline or dismissal of, or complaints or charges
brought against, a public officer, employee, staff member or individual. The individual to be discussed in
such executive session shall be notified in writing by the public body at least 48 hours prior to the
proposed executive session; provided, however, that notification may be waived upon written
agreement of the parties. A public body shall hold an open session if the individual involved requests
that the session be open. If an executive session is held, such individual shall have the following rights:

i. to be present at such executive session during deliberations which involve that individual;

ii. to have counsel or a representative of his own choosing present and attending for the purpose of

advising the individual and not for the purpose of active participation in the executive session;

iii. to speak on his own behalf; and

iv. to cause an independent record to be created of said executive session by audio-recording or

transcription, at the individual’s expense.

The rights of an individual set forth in this paragraph are in addition to the rights that he may have
from any other source, including, but not limited to, rights under any laws or collective bargaining
agreements and the exercise or non-exercise of the individual rights under this section shall not be
construed as a waiver of any rights of the individual.

2. To conduct strategy sessions in preparation for negotiations with nonunion personnel or to
conduct collective bargaining sessions or contract negotiations with nonunion personnel;

3. To discuss strategy with respect to collective bargaining or litigation if an open meeting may have
a detrimental effect on the bargaining or litigating position of the public body and the chair so declares;

4. To discuss the deployment of security personnel or devices, or strategies with respect thereto;

5. To investigate charges of criminal misconduct or to consider the filing of criminal complaints;

6. To consider the purchase, exchange, lease or value of real property if the chair declares that an
open meeting may have a detrimental effect on the negotiating position of the public body;

7. To comply with, or act under the authority of, any general or special law or federal grant-in-aid
requirements;

8. To consider or interview applicants for employment or appointment by a preliminary screening
committee if the chair declares that an open meeting will have a detrimental effect in obtaining
qualified applicants; provided, however, that this clause shall not apply to any meeting, including
meetings of a preliminary screening committee, to consider and interview applicants who have passed a
prior preliminary screening;

9. To meet or confer with a mediator, as defined in section 23C of chapter 233, with respect to any
litigation or decision on any public business within its jurisdiction involving another party, group or
entity, provided that:

(i) any decision to participate in mediation shall be made in an open session and the parties, issues

involved and purpose of the mediation shall be disclosed; and

(ii) no action shall be taken by any public body with respect to those issues which are the subject of

the mediation without deliberation and approval for such action at an open session; or

10. To discuss trade secrets or confidential, competitively-sensitive or other proprietary information
provided in the course of activities conducted by a governmental body as an energy supplier under a



license granted by the department of public utilities pursuant to section 1F of chapter 164, in the course
of activities conducted as a municipal aggregator under section 134 of said chapter 164 or in the course
of activities conducted by a cooperative consisting of governmental entities organized pursuant to
section 136 of said chapter 164, when such governmental body, municipal aggregator or cooperative
determines that such disclosure will adversely affect its ability to conduct business in relation to other
entities making, selling or distributing electric power and energy.

{b) A public body may meet in closed session for 1 or more of the purposes enumerated in
subsection (a) provided that:

1. the body has first convened in an open session pursuant to section 21;

2. a majority of members of the body have voted to go into executive session and the vote of each
member is recorded by roll call and entered into the minutes;

3. before the executive session, the chair shall state the purpose for the executive session, stating all
subjects that may be revealed without compromising the purpose for which the executive session was
called;

4. the chair shall publicly announce whether the open session will reconvene at the conclusion of
the executive session; and

5. accurate records of the executive session shall be maintained pursuant to section 23.

Section 22. Meeting Minutes; Records

(a) A public body shall create and maintain accurate minutes of all meetings, including executive
sessions, setting forth the date, time and place, the members present or absent, a summary of the
discussions on each subject, a list of documents and other exhibits used at the meeting, the decisions
made and the actions taken at each meeting, including the record of all votes.

(b} No vote taken at an open session shall be by secret ballot. Any vote taken at an executive session
shall be recorded by roll call and entered into the minutes.

(c) Minutes of all open sessions shall be created and approved in a timely manner. The minutes of an
open session, if they exist and whether approved or in draft form, shall be made available upon request
by any person within 10 days.

{d) Documents and other exhibits, such as photographs, recordings or maps, used by the body at an
open or executive session shall, along with the minutes, be part of the official record of the session.

(e) The minutes of any open session, the notes, recordings or other materials used in the
preparation of such minutes and all documents and exhibits used at the session, shall be public records
in their entirety and not exempt from disclosure pursuant to any of the exemptions under clause
Twenty-sixth of section 7 of chapter 4. Notwithstanding this paragraph, the following materials shall be
exempt from disclosure to the public as personnel information: (1) materials used in a performance
evaluation of an individual bearing on his professional competence, provided they were not created by
the members of the body for the purposes of the evaluation; and (2) materials used in deliberations
about employment or appointment of individuals, including applications and supporting materials;
provided, however, that any resume submitted by an applicant shall not be exempt.

{f) The minutes of any executive session, the notes, recordings or other materials used in the
preparation of such minutes and all documents and exhibits used at the session, may be withheid from



disclosure to the public in their entirety under subclause (a) of clause Twenty-sixth of section 7 of
chapter 4, as long as publication may defeat the lawful purposes of the executive session, but no longer;
provided, however, that the executive session was held in compliance with section 21.

When the purpose for which a valid executive session was held has been served, the minutes,
preparatory materials and documents and exhibits of the session shall be disclosed unless the attorney-
client privilege or 1 or more of the exemptions under said clause Twenty-sixth of said section 7 of said
chapter 4 apply to withhold these records, or any portion thereof, from disclosure.

For purposes of this subsection, if an executive session is held pursuant to clause (2) or (3) of
subsections (a) of section 21, then the minutes, preparatory materials and documents and exhibits used
at the session may be withheld from disclosure to the public in their entirety, unless and until such time
as a litigating, negotiating or bargaining position is no longer jeopardized by such disclosure, at which
time they shall be disclosed unless the attorney-client privilege or 1 or more of the exemptions under
said clause Twenty-sixth of said section 7 of said chapter 4 apply to withhold these records, or any
portion thereof, from disclosure.

(8)(1) The public body, or its chair or designee, shall, at reasonable intervals, review the minutes of
executive sessions to determine if the provisions of this subsection warrant continued non-disclosure.
Such determination shall be announced at the body’s next meeting and such announcement shall be
included in the minutes of that meeting.

(2) Upon request by any person to inspect or copy the minutes of an executive session or any
portion thereof, the body shall respond to the request within 10 days following receipt and shall release
any such minutes not covered by an exemption under subsection (f); provided, however, that if the body
has not performed a review pursuant to paragraph (1), the public body shall perform the review and
release the non-exempt minutes, or any portion thereof, not later than the body’s next meeting or 30
days, whichever first occurs. A public body shall not assess a fee for the time spent in its review.

Section 23. Enforcement of Open Meeting Law; Complaints; Hearings; Civil Actions

(a) Subject to appropriation, the attorney general shall interpret and enforce the open meeting law.

(b) At least 30 days prior to the filing of a complaint with the attorney general, the complainant shall
file a written complaint with the public body, setting forth the circumstances which constitute the
alleged violation and giving the body an opportunity to remedy the alleged violation; provided,
however, that such complaint shall be filed within 30 days of the date of the alleged violation. The public
body shall, within 14 business days of receipt of a complaint, send a copy of the complaint to the
attorney general and notify the attorney general of any remedial action taken. Any remedial action
taken by the public body in response to a complaint under this subsection shall not be admissible as
evidence against the public body that a violation occurred in any later administrative or judicial
proceeding relating to such alleged violation. The attorney general may authorize an extension of time
to the public body for the purpose of taking remedial action upon the written request of the public body
and a showing of good cause to grant the extension.

(c) Upon the receipt of a complaint by any person, the attorney general shall determine, in a timely
manner, whether there has been a violation of the open meeting law. The attorney general may, and
before imposing any civil penalty on a public body shall, hold a hearing on any such complaint. Following



a determination that a violation has occurred, the attorney general shall determine whether the public
body, 1 or more of the members, or both, are responsible and whether the violation was intentional or
unintentional. Upon the finding of a violation, the attorney general may issue an order to:

(1) compel immediate and future compliance with the open meeting law;

(2) compel attendance at a training session authorized by the attorney general;

(3) nullify in whole or in part any action taken at the meeting;

(4) impose a civil penalty upon the public body of not more than $1,000 for each intentional
violation;

(5) reinstate an employee without loss of compensation, seniority, tenure or other benefits;

(6) compel that minutes, records or other materials be made public; or

(7) prescribe other appropriate action.

(d) A public body or any member of a body aggrieved by any order issued pursuant to this section
may, notwithstanding any general or special law to the contrary, obtain judicial review of the order only
through an action in superior court seeking relief in the nature of certiorari; provided, however, that
notwithstanding section 4 of chapter 249, any such action shall be commenced in superior court within
21 days of receipt of the order. Any order issued under this section shall be stayed pending judicial
review; provided, however, that if the order nullifies an action of the public body, the body shall not
implement such action pending judicial review.

(e) if any public body or member thereof shall fail to comply with the requirements set forth in any
order issued by the attorney general, or shall fail to pay any civil penalty imposed within 21 days of the
date of issuance of such order or within 30 days following the decision of the superior court if judicial
review of such order has been timely sought, the attorney general may file an action to compel
compliance. Such action shall be filed in Suffolk superior court with respect to state public bodies and,
with respect to all other public bodies, in the superior court in any county in which the public body acts
or meets. If such body or member has not timely sought judicial review of the order, such order shall not
be open to review in an action to compel compliance.

(f) As an alternative to the procedure in subsection (b), the attorney general or 3 or more registered
voters may initiate a civil action to enforce the open meeting law.

Any action under this subsection shall be filed in Suffolk superior court with respect to state public
bodies and, with respect to all other public bodies, in the superior court in any county in which the
public body acts or meets.

In any action filed pursuant to this subsection, in addition to all other remedies available to the
superior court, in law or in equity, the court shall have all of the remedies set forth in subsection (c).

In any action filed under this subsection, the order of notice on the complaint shall be returnable
not later than 10 days after the filing and the complaint shall be heard and determined on the return
day or on such day as the court shall fix, having regard to the speediest possible determination of the
cause consistent with the rights of the parties; provided, however, that orders may be issued at any time
on or after the filing of the complaint without notice when such order is necessary to fulfill the purposes
of the open meeting law. In the hearing of any action under this subsection, the burden shall be on the
respondent to show by a preponderance of the evidence that the action complained of in such
complaint was in accordance with and authorized by the open meeting law; provided, however, that no



civil penalty may be imposed on an individual absent proof that the action complained of violated the
open meeting law.

(g) It shall be a defense to the imposition of a penalty that the public body, after full disclosure,
acted in good faith compliance with the advice of the public body’s legal counsel.

(h) Payment of civil penalties under this section paid to or received by the attorney general shall be
paid into the general fund of the commonwealth.

Section 24. Investigation by Attorney General of Violations of Open Meeting Law

(a) Whenever the attorney general has reasonable cause to believe that a person, including any
public body and any other state, regional, county, municipal or other governmental official or entity, has
violated the open meeting law, the attorney general may conduct an investigation to ascertain whether
in fact such person has violated the open meeting law. Upon notification of an investigation, any person,
public body or any other state, regional, county, municipal or other governmental official or entity who
is the subject of an investigation, shall make all information necessary to conduct such investigation
available to the attorney general. In the event that the person, public body or any other state, regional,
county, municipal or other governmental official or entity being investigated does not voluntarily
provide relevant information to the attorney general within 30 days of receiving notice of the
investigation, the attorney general may: (1) take testimony under oath concerning such alleged violation
of the open meeting law; (2) examine or cause to be examined any documentary material of whatever
nature relevant to such alleged violation of the open meeting law; and (3) require attendance during
such examination of documentary material of any person having knowledge of the documentary
material and take testimony under oath or acknowledgment in respect of any such documentary
material. Such testimony and examination shall take place in the county where such person resides or
has a place of business or, if the parties consent or such person is a nonresident or has no place of
business within the commonwealth, in Suffolk county.

(b) Notice of the time, place and cause of such taking of testimony, examination or attendance shall
be given by the attorney general at least 10 days prior to the date of such taking of testimony or
examination.

(c) Service of any such notice may be made by: (1) delivering a duly-executed copy to the person to
be served or to a partner or to any officer or agent authorized by appointment or by law to receive
service of process on behalf of such person; (2) delivering a duly-executed copy to the principal place of
business in the commonwealth of the person to be served; or (3) mailing by registered or certified mail a
duly-executed copy addressed to the person to be served at the principal place of business in the
commonwealth or, if said person has no place of business in the commonwealth, to his principal office
or place of business.

(d) Each such notice shall: (1) state the time and place for the taking of testimony or the
examination and the name and address of each person to be examined, if known and, if the name is not
known, a general description sufficient to identify him or the particular class or group to which he
belongs; (2) state the statute and section thereof, the alleged violation of which is under investigation
and the general subject matter of the investigation; (3) describe the class or classes of documentary
material to be produced thereunder with reasonable specificity, so as fairly to indicate the material



demanded; (4) prescribe a return date within which the documentary material is to be produced; and (5)
identify the members of the attorney general’s staff to whom such documentary material is to be made
available for inspection and copying.

(e) No such notice shall contain any requirement which would be unreasonable or improper if
contained in a subpoena duces tecum issued by a court of the commonwealth or require the disclosure
of any documentary material which would be privileged, or which for any other reason would not be
required by a subpoena duces tecum issued by a court of the commonwealth.

(f) Any documentary material or other information produced by any person pursuant to this section
shall not, unless otherwise ordered by a court of the commonwealth for good cause shown, be disclosed
to any person other than the authorized agent or representative of the attorney general, unless with the
consent of the person producing the same; provided, however, that such material or information may
be disclosed by the attorney general in court pleadings or other papers filed in court.

(g) At any time prior to the date specified in the notice, or within 21 days after the notice has been
served, whichever period is shorter, the court may, upon motion for good cause shown, extend such
reporting date or modify or set aside such demand or grant a protective order in accordance with the
standards set forth in Rule 26(c) of the Massachusetts Rules of Civil Procedure. The motion may be filed
in the superior court of the county in which the person served resides or has his usual place of business
or in Suffolk county. This section shall not be applicable to any criminal proceeding nor shall information
obtained under the authority of this section be admissible in evidence in any criminal prosecution for
substantially identical transactions.

Section 25. Regulations; Letter Rulings; Advisory Opinions

(a) The attorney general shall have the authority to promulgate rules and regulations to carry out
enforcement of the open meeting law.

(b) The attorney general shall have the authority to interpret the open meeting law and to issue
written letter rulings or advisory opinions according to rules established under this section.
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