










































 

 

The Attorney General asked: 

 

AG 1-21 For each electric services agreement identified in the Cape Light Compact’s 

response to AG 1-20, please disclose whether such contract was entered into 

following the issuance of a request for proposals (“RFP”). If so, please state how 

the RFP was distributed to recipients, identify all recipients of the RFP, and 

identify all respondents to the RFP. Please also produce copies of the RFP, all 

responses thereto, any communications concerning the RFP, and all bid analyses. 

 

The Compact states: 

 

As noted in AG 1-20, the Compact has executed the following electric service 

agreements with competitive suppliers: 

 

1. March 13, 2002, Mirant Default Supply Agreement; 

2. October 15, 2003, Mirant Default Supply Agreement; 

3. July 16, 2004, CESA with ConEd Solutions; 

4. January 26, 2006, CESA with ConEd Solutions; 

5. May 12, 2010, CESA with ConEd Solutions; 

 

 

There was not an RFP issued for the electric services agreement’s through 2006.  Rather the 

Compact followed an ESA procurement process described in the memo included below.  For the 

2010 CESA, a copy of the Compact’s 2010 RFP is provided below.  Upon execution of an NDA 

with the Compact, individual bid proposals, related communications and bid analyses which are 

competitively sensitive materials, will then be provided to the Attorney General. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



Competitive Electric Supply History 

 

 

First Competitive Electric Supply Process: September 2003 through July 2004 

 

The Compact had discussions with the following companies regarding competitive 

electric supply for the aggregated load: 

 

 ConEdison Solutions 

 FPL Energy 

 Constellation New Energy 

 Calpine 

 ANP 

 Mirant Americas Retail Energy Marketing  

 Dominion  

 Strategic Energy 

 Select Energy 

 

In this original process, the Compact was considering two approaches; one was to solicit 

wholesale bids only and have the Compact act as the retail supplier and the second 

approach was to have the Compact receive all requirements retail power supply.  After 

reviewing the wholesale approach with the Compact acting as the retail supplier, there 

were too many concerns regarding cost effectiveness for customers.  The Compact 

decided to pursue the all requirements retail power supply approach. 

 

The Compact was able to negotiate three forms of contract which were substantially in 

the same form (with some minor differences) with ConEdison Solutions, FPL Energy, 

and Strategic Energy.  These forms of contract were filed with the DTE, without prices, 

as DTE 04-32.  The Compact subsequently went through three pricing rounds, one in 

May, one in June, and the final one in July 2004.  The prices the Compact received in the 

first two rounds were not acceptable and were viewed to be high compared to the 

Compact’s view of the market at that time.  Prices in the third round were found to be 

acceptable.  

 

Based on the evaluated bids in the third round, the Compact selected ConEdison 

Solutions as the supplier for the Compact’s default service customers (starting in January 

2005) and for the standard offer service customers (starting in March 2005).  The contract 

was for calendar year 2005 only. 

 

Second Competitive Electric Supply Process: November 2005 

 

In late 2005, hurricanes Rita and Katrina had already struck and were creating havoc with 

the natural gas market due to supply disruptions from the Gulf of Mexico.  Due to 

extremely high and volatile natural gas prices, the price of energy in New England was 

also very high and volatile.  The Compact, in order to reduce the lead time to go through 

the bid process including negotiating contracts with each individual company, elected to 
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work with the three companies that the Compact had already existing negotiated forms of 

contract in place from the previous solicitation process: ConEdison Solutions, FPL 

Energy, and Strategic Energy.  Prices for natural gas were starting to decline in the fall of 

2005 but energy prices in New England were not following suit, so the Compact decided 

to purchase 50% of its supply in the hope that it could purchase the second 50% at lower 

prices as the price of natural gas continued to decline.  The Compact received pricing for 

supply on October 25, 2005 but elected not to accept this pricing because prices were still 

too high.  On November 4, 2005, the Compact purchased 50% of its supply and 

purchased the second 50% on November 29, 2005.  Prices for these two purchases were 

lower than those received on October 25, 2005.  The Compact also changed the contract 

from December 31, 2005 to a term starting December 1, 2005 through January 31, 2007 

(a fourteen month contract). 

  

ConEdison Solutions was selected to provide all requirements power supply.  Strategic 

Energy, once again, declined to bid.  FPL Energy, to the Compact’s surprise, also 

declined to bid citing internal concerns of projecting future load to serve the Compact and 

a high risk view of unpredictable migration due to high prices which will be in effect 

from the hurricanes. 

 

Extension of Competitive Electric Supply Agreement: August 14, 2006 

 

On August 14, 2006, the Compact, in accordance with Article 4.4, Extension, of the 

Competitive Electric Supply Agreement, extended the contract with ConEdison Solutions 

from the first consumer meter read date in January 2007 through the last consumer read 

date in January 2010.  The Compact negotiated additional terms and conditions that 

included stricter pricing parameters, all of which favored Compact consumers. 

 

Extension of Competitive Electric Supply Agreement: March 31, 2009 

 

On March 31, 2009, the Compact, in accordance with Article 4.4, Extension, of the 

Competitive Electric Supply Agreement, extended the contract with ConEdison Solutions 

from the first consumer meter read date in January 2010 through the last consumer read 

date in January 2011. 

 

Third Competitive Electric Supply Process: February 2010 through May 2010 

 

In early February 2010, the Compact made a decision to issue a Request for Proposals 

(RFP) for all-requirements retail electric power supply to serve the residential, small 

commercial/industrial and medium/large commercial/industrial accounts, commencing 

with the January 2011 meter read dates.  The Compact issued the RFP on March 1, 2010 

and published the RFP on its website shortly thereafter.  

 

The Compact decided to base the RFP on pricing strategies and approaches provided by 

bidders, not price.  The Compact sought proposals that would provide not only 

competitive prices when compared to the local distribution company, but also incentives 

if prices were fixed below the local distribution company’s prices. 
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The Compact sent the RFP to four (4) potential bidders representing all the major 

suppliers doing business in Massachusetts, some of whom serve nationally.  In addition, 

these suppliers were either already serving residential customers as part of their normal 

business activities or had expressed an interest in serving residential customers.  This was 

an important factor since the majority of the Compact’s load is in the residential sector.  

Of the four (4) potential bidders, three (3) signed a Confidentiality Agreement and were 

provided the form of Competitive Electric Supply Agreement and load data relative to the 

Compact’s load. 

 

Potential bidders were informed that if they had any inquiries regarding the RFP or any 

questions relative to information contained on the website, these inquiries were to be 

submitted in writing by March 17
th

.  The Compact agreed to provide written responses to 

all bidders who had executed the CA by March 22
nd

.     

 

Other key RFP dates included April 1
st
 for submittal of proposals; April 7

th 
and April 8

th
 

for bidder interviews and bidder selection by April 16
th

.  During the entire RFP process, 

several internal meetings were held between Compact staff and Compact Board members 

to obtain direction, advice, and input on the RFP.  Board members were also involved in 

bidder interviews and evaluation of the proposals received. 

 

On April 1
st
, the Compact received three responsive proposals in accordance with the 

requirements of the RFP.  Evaluation of the proposals was performed by Compact staff, 

Compact Board members, an independent consultant with over 28 years of experience in 

the field, and the Compact’s counsel. 

 

The Compact invited all three bidders for interviews on April 7
th

 and April 8
th

 in which 

bidders provided a presentation on their proposals and answered the Compact’s questions 

regarding their proposals.  At the conclusion of the interviews, the Compact informed the 

bidders that the Compact would review all of the information discussed during the 

interviews and would provide them with feedback by April 16
th

.  During the interim, the 

Compact’s counsel worked with counsel to the bidders to address comments and 

proposed revisions to the form of CESA, and each bidder’s proposed form of financial 

surety. 

 

After internal review and discussion, and in an effort to obtain the best possible pricing 

for its customers, the Compact decided to develop its own proposed pricing strategy.  On 

April 15
th

, the Compact provided two of the bidders with the Compact’s proposed pricing 

strategy.  The third bidder was eliminated from further consideration based on 

information gathered during the interview which demonstrated that the bidder did not 

have a competitive pricing strategy.  The Compact instructed the two remaining bidders 

to review the proposed pricing strategy and to provide their response to it by April 21
st
.  

The bidders were also requested to extend the validity of their proposals to April 30
th

.   

 

The Compact received responses to its proposed pricing strategy from both remaining 

bidders on April 21
st
. The Compact’s staff, Board members, independent consultant and 
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counsel met to evaluate the responses on April 22
nd

.  On April 22
nd

, the Compact 

responded to one bidder with a list of questions and met with the other bidder, at its 

request, to discuss its response.  At the Compact’s request, both bidders presented the 

Compact with best and final offers on Monday, April 26
th

.  The bidders again agreed to 

extend the validity of their proposals through early May.  The Compact’s staff, Board 

members, independent consultant and counsel met on April 27
th

 and selected one bidder 

for further negotiation.   

 

Negotiations began on May 6
th

 with the selected bidder to finalize the pricing exhibit to 

the CESA.  These negotiations did not proceed to completion, with several significant 

issues that needed to be resolved.  On the evening of May 6
th

, the other bidder was 

contacted to determine whether they could improve their pricing proposal to better meet 

the needs of the Compact.  Their response was required the following day, May 7
th

. 

 

Upon receipt of the requested response, it was determined that the proposal was still not 

as attractive as the selected bidder’s proposal.  Negotiations resumed and continued with 

the selected bidder with various offers and counter-offers until a final pricing exhibit was 

agreed to and a CESA was executed with the selected bidder on May 12, 2010. 

 

Extension of Competitive Electric Supply Agreement: January 10, 2013 

 

On January 10, 2013, the Compact, in accordance with Article 4.4, Extension, of the 

Competitive Electric Supply Agreement, extended the contract with ConEdison Solutions 

from the first consumer meter read date in January 2014 through the last consumer read 

date in January 2015. 
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CAPE LIGHT COMPACT Request for Proposals 
For 

All-Requirements Retail Electric Power Supply for Residential, Small 
Commercial/Industrial, and Medium/Large Commercial/Industrial 

Accounts 

1. Introduction 
 

The Cape Light Compact (the “Compact”) was formed in 1997 through an 
intergovernmental agreement of the twenty-one Cape and Vineyard towns and two 
counties in the Commonwealth of Massachusetts (the “Member Municipalities”) with 
the objective of securing competitive power supply, encouraging energy efficiency and 
providing for consumer advocacy. For further information on the Compact and its 
programs, go to http://www.capelightcompact.org/. 

The approximately 160,000 residential, small commercial/industrial, and medium and 
large commercial/industrial accounts (the “Accounts”) of the Member Municipalities, 
located on Cape Cod and Martha’s Vineyard, represent approximately 1,200,000 MWh of 
annual retail sales. The Compact seeks proposals to serve this entire load with all-
requirements retail power supply. Load associated with the Member Municipalities’ 
municipal accounts is not included as part of this Request for Proposals (“RFP”). All-
requirements retail power supply for all of the Accounts commences with the January 
2011 meter read dates.  

This RFP is based on pricing strategies and approaches provided by bidders, not on price.  
The Compact is inviting bidders to provide proposals outlining their approach and 
strategy.  The pricing approach proposed should be based on prices that change every six 
months for residential and small commercial/industrial accounts and prices that change 
every three months for medium/large commercial/industrial accounts. The Compact is 
seeking proposals that will provide not only competitive prices when compared with the 
local distribution company, but also proposed incentives if pricing can be fixed below the 
local distribution company’s prices.  The Compact is seeking proposals which will 
provide the Compact with innovative pricing approaches and transparency between the 
Compact and the selected bidder.  The Compact and the selected bidder will work 
together to execute the selected pricing approach. The Compact is seeking a bidder that 
will become a valued collaborator with the goal of providing benefits to all Accounts on 
Cape Cod and Martha’s Vineyard.  
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The selected bidder must execute a Competitive Electric Supply Agreement (“CESA”), 
as supplied or amended, for the provision of all-requirements retail power supply, the 
forms of which are available for bidder review as set forth below. 

2. General Provisions 

2.1. Request for Proposals Schedule 
• Request for Proposals issued Monday, March 1, 2010 

• Confidentiality Agreement executed by bidder on Thursday, March 11, 
2010 

• Questions from bidders due by 2:00 pm on Wednesday, March 17, 2010 

• Responses to bidder questions due from the Compact by close of business 
Monday, March 22, 2010 

• Bidder proposals due by noon on Thursday, April 1, 2010 

• Potential bidder interviews on Wednesday, April 7, 2010 

• Potential bidder interviews on Thursday, April 8, 2010 

• Bidder selection by Friday, April 16, 2010  

2.2. Contact Information 
Inquiries concerning this RFP must be submitted in writing or by electronic mail to: 

Cape Light Compact RFP for All-Requirements Retail Electric Power Supply 
Attn: Margaret T. Downey 
Administrator/Chief Procurement Officer 
3195 Main Street, Superior Court House 
Barnstable, MA  02630(508) 362-4136 (fax) 
mdowney@barnstablecounty.org 
 

Inquiries may be hand-delivered, mailed, e-mailed, or faxed, but must be received by 
2:00 p.m. Eastern Time on Wednesday, March 17, 2010.  Telephone or other such 
inquiries will not be answered. Written responses will be e-mailed or faxed to all bidders 
on record as having submitted the Confidentiality Agreement (see Section 2.3) by 
Monday, March 22, 2010. Bidders should not contact Compact officers, directors, 
employees, counsel or technical consultants regarding this RFP prior to the Compact’s 
acceptance of a bid under this RFP. 
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2.3. Confidentiality Agreement 
Bidders must execute and submit the Confidentiality Agreement attached to this RFP as 
Appendix A. The bidder will not be eligible to submit proposals until such agreements 
have been executed and received at the address provided in Section 2.2. 

2.4. Proposal Submission Date 
Proposals must be received by noon Eastern Time on Thursday, April 1, 2010.  Proposals 
must be sealed and clearly marked “ALL-REQUIREMENTS RETAIL ELECTRIC 
POWER SUPPLY”. No responsibility shall be attached to any person or persons for the 
premature openings of proposals not properly marked.  

Proposals must be submitted to: 

Cape Light Compact RFP for All-Requirements Retail Electric Power Supply  
Attn:  Margaret T. Downey 
Administrator/Chief Procurement Officer 
3195 Main Street, Superior Court House 
Barnstable, MA  02630 
 

One original Proposal and three copies must be delivered in hard copy and one must be 
submitted in electronic form. Any supporting documents must be attached in both hard 
copy and electronic form. Any proposal submitted and not complete at that time in the 
format specified in this RFP will not be considered. 

2.5. Modification/Withdrawal of Proposals 
Proposals are final once submitted. Modifications or withdrawals of proposals are not 
permitted once they have been submitted.  

2.6. Terms of Submission 
All proposals will be considered an offer to provide supplies and services to the 
Compact’s Accounts. 

2.7. Sole Discretion 
The Compact reserves the sole discretion unto itself to (i) modify or amend any term in 
this RFP, including but not limited to, any date contained in Section 2.1; and (ii) 
determine whether to pursue competitive all-requirements retail electric power supply 
prior to selecting a winning bidder. 
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3.  Services Requested 

3.1. All-Requirements Retail Electric Power Supply 
The Compact is requesting proposals for delivery of all-requirements retail electric power 
supply.  All-requirements retail electric power supply generally includes, but may not be 
limited to, electrical energy; capacity; ancillary services; renewable energy resources as 
mandated by G.L. c. 25A, §11F and any regulations, orders or policies adopted pursuant 
thereto; transmission and distribution losses; and transmission service. The specific 
definition of all-requirements power supply and associated responsibilities are stated in 
the CESA, which will be provided to bidders upon receipt of a signed Confidentiality 
Agreement (see Section 2.3). 

A supplier of all-requirements retail power supply will be responsible for all load and 
supply scheduling, scheduling of network and other transmission service, and all other 
transactions and communications with ISO New England and the New England Power 
Pool necessary for the delivery of firm power supply to the Accounts. In addition, a 
supplier of all-requirements retail power supply will be obligated to provide all services, 
directly or through contract, in order for the local distribution company to be able to bill 
customers; handle customer complaints and service calls; arrange all EDI and other 
functions and otherwise provide competitive supply to end-use customers. 

A supplier of all-requirements retail power supply will have an obligation to serve all 
load for Accounts, including any changes in demand associated with these Accounts for 
any reason whatsoever. Electric account information for all the Accounts will be 
provided by NSTAR to bidders upon receipt of the signed Confidentiality Agreement 
(see Section 2.3).  

3.2. Term  
Delivery of all-requirements retail electric power must commence on the January 2011 
meter read dates for each account. The Compact anticipates that the contract for all-
requirements retail electric power supply will be for a term of three (3) years, with the 
option to renew for an additional two years. 

4. Proposal Format 

4.1. Qualifications   
Proposals must include the following information: 
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a. Contact(s). Name, business address, phone number, fax number, and e-mail 
address for the principal officer responsible for submission of the proposal and for 
the principal officer responsible for administration of the contract, and statement 
that the principal officer responsible for execution of the CESA has the authority 
to act on behalf of, and to bind, the bidder to perform the terms and conditions of 
the CESA. 

b. Business Information. Legal trade name; date of incorporation or organization; 
state of incorporation or organization; list of officers and directors; list of 
affiliates, if any; a copy of previous two years of Annual Reports to Stockholders, 
or other audited annual report; copies of final year-end FERC Form 1 filings for 
2008 and 2009, if applicable; current bond rating(s) by Moody’s Investor Services, 
or other rating agencies, if applicable; latest audited financial statement(s) with 
confirmation of no material or adverse changes since the date of statement(s). 

c. Business Qualifications. Registration from the Executive Office of Energy and 
Environmental Affairs as a competitive supplier in Massachusetts; New England 
Power Pool membership; certification of other regulatory approvals necessary to 
provide all-requirements power supply; Certificate of Good Standing from the 
Massachusetts Department of Revenue, or similar certification that all state taxes 
have been paid in state of incorporation or organization, if applicable; evidence of 
qualification to do business in Massachusetts, if applicable. 

d. Business Status. Statement as to whether or not business or affiliate has 
commenced, or been forced into, any insolvency proceeding within the last five 
(5) years; statement as to whether business or affiliate has been subject to any 
investigation by a state or federal agency within the last five (5) years; statements 
as to the number, if any, of consumer complaints filed with a state, federal, or 
local agency, against the business or affiliate within the last five (5) years. 

4.2. Proposal Expiration  
This RFP is based on pricing strategies and approaches provided by bidders, not on price. 
Proposals will be deemed valid from submission through April 16, 2010. At its sole 
discretion, the Compact may opt to negotiate with multiple bidders, as shall be 
considered in the best interest of the Compact.  

5. Supply Agreement 
Forms of the CESA, as applicable, to be executed as a result of this RFP, will be provided 
to bidders upon receipt of a signed Confidentiality Agreement (see Section 2.3). These 
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supply agreements contain the parties’ rights and obligations for providing and receiving 
all-requirements retail electric power supply.  
 
Bidders may propose amendments to the CESA as part of their response to the RFP.  
Bidders must describe in detail any proposed amendments to the CESA.   

6. Load Data  
Load data will be provided by the Compact and NSTAR to bidders that have submitted a 
signed Confidentiality Agreement (see Section 2.3). Wholesale hourly load data and 
retail sales data will be provided by the Compact.  NSTAR will provide load data relative 
to the time of use accounts through the electronic data protocols currently in place 
between suppliers and NSTAR. The Compact makes no representations whatsoever as to 
the accuracy or completeness of the load data which will be provided by the Compact or 
NSTAR.  Bidders are expressly cautioned that they must independently test and/or verify 
such data to the extent they believe appropriate.  The Compact assumes no duties or 
responsibilities to check, update, or otherwise assess the data provided. 

7. Evaluation of Proposals 
The Compact may choose more than one proposal from responsive and responsible 
bidders for further consideration and evaluation. Proposals that are incomplete, not 
properly endorsed, or signed, or which are otherwise contrary to these instructions may 
be rejected as non-responsive by the Compact. Conditional proposals will not be 
accepted.  

The Compact will negotiate the form of amendments to the CESA, if any, with each of 
the selected bidders. The Compact, in its sole discretion, will select the winning proposal 
based on the strategy and approach to pricing provided by the bidder, the terms of the 
modified CESA, if any, and other factors described in this RFP.  

 
8. Notification of Award 
Any contract resulting from this RFP shall be deemed as having been awarded when 
formal written notice of acceptance of the proposal has been duly served on the 
successful bidder. 
 
T:\Clients\BCY\POWERSUP\2011 CLC Competitive Power Supply\Cape Light Compact Aggregation RFP 022610 FINAL.bcy.doc

AG 1-21



2010v. 

 

                                             

Appendix A 
Confidentiality Agreement  

For All-Requirements Retail Electric Power Supply For Accounts 
between 

THE CAPE LIGHT COMPACT 

and 

________________________________ [Company]1 

 

 This CONFIDENTIALITY AGREEMENT (“Agreement”) is entered into by and between 
the Cape Light Compact and _______________________, a _____________________ [insert 
jurisdiction and state of organization] (the “Company”), and is effective as of the date of 
execution by the Company as set forth below. 
 
  WHEREAS, pursuant to G. L. c. 40, § 4A, the towns of Aquinnah, Barnstable, Bourne, 
Brewster, Chatham, Chilmark, Dennis, Edgartown, Eastham, Falmouth, Harwich, Mashpee, Oak 
Bluffs, Orleans, Provincetown, Sandwich, Tisbury, Truro, West Tisbury, Wellfleet, and 
Yarmouth, and the counties of Barnstable and Dukes County (collectively, the “Members”) 
entered into an inter-governmental agreement to act together as the Cape Light Compact (the 
“Compact”);  
 

WHEREAS, the Compact, through its agent, Barnstable County, issued a request for 
proposals for all-requirements competitive retail power supply for the residential, small 
commercial/industrial, and medium and large commercial/industrial accounts (the “Accounts”) 
of the Members of the Compact (the “RFP”). 

 
WHEREAS, the Compact, for itself and for its Members, desires to supply certain 

confidential information to the Company so that the Company may submit a proposal in response 
to the RFP; 

 
 WHEREAS, the Company may also disclose certain confidential information in its 
proposal; and 
 
 WHEREAS, the parties desire to maintain the confidentiality of such information to the 
greatest extent allowed by law. 
 
 NOW THEREFORE, the parties hereby agree and state as follows: 
 

 
1 Bidders:  Please type in your company name and other company information where appropriate. 
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 1.   Confidential Information.  The term “Confidential Information” means all trade secrets 
or confidential, competitively sensitive or other proprietary information provided by either party 
in connection with the RFP and/or the execution or performance of the Competitive Electric 
Supply Agreement that the parties may enter into (the “Energy Activity”), whether disclosed 
directly or indirectly, in writing or orally, and which, if in tangible form, is marked by the 
disclosing party with the words “Confidential” or “Proprietary” or marking of similar import, or 
if disclosed orally, is identified as confidential at the time of disclosure and in a written notice 
delivered to the nondisclosing party promptly following disclosure.  Confidential Information 
also includes customer account load data which is being made available to bidders from NSTAR 
in connection with the RFP (the “Confidential Load Data”).  Confidential Information does not 
include: 
 

(i) information already in the possession of the nondisclosing party at the time of 
disclosure by the disclosing party, as long as such information was not provided by the 
disclosing party; 

(ii) information that is now or later becomes publicly available, unless such 
information becomes publicly available as a result of any action or inaction on the part of 
the nondisclosing party;  

(iii)  information received by the nondisclosing party from a third party, unless such 
third party was under a duty of confidentiality with respect to such information;  

(iv)  information for which disclosure is required under the Massachusetts Public 
Records Act, including without limitation, G. L. c. 4, §7, cl. 26 and G. L. c. 66, §10; or  

(v) information that is not designated or identified by the disclosing party as 
“Confidential” or “Proprietary” at the time of its initial submission.  Such information 
shall be presumptively subject to disclosure under the Public Records Act.   

 
 2.  Use of Confidential Information.  The parties shall use the Confidential Information 
exclusively in connection with the Energy Activity.  Each party shall receive all Confidential 
Information in strict confidence and shall protect the Confidential Information against disclosure 
using the same degree of care, but no less than a reasonable degree of care, that each party uses 
to protect its own confidential information.   
 
 3.   Disclosure to Third Parties.  The nondisclosing party agrees that it will not disclose 
any Confidential Information to any third party without the prior written consent of the 
disclosing party.  After having obtained the written consent of the disclosing party, the 
nondisclosing party agree(s) that it will:  (i) advise the third party of the terms of this Agreement; 
(ii) advise such party that it will be bound by the terms of this Agreement; and (iii) have such 
party execute a Non-Disclosure Certificate in the form attached to this Agreement as Exhibit A.  
The nondisclosing party may disclose Confidential Information only to consultants and 
contractors and other agents of the nondisclosing party who execute Non-Disclosure Certificates.   
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4. Ownership of Confidential Information; No Implied License or Warranty.  Each party  
acknowledges that it has no ownership or proprietary rights in the disclosing party’s Confidential 
Information, and that the Confidential Information is the sole property of the disclosing party.  
Nothing in this Agreement will be construed as granting as rights to the receiving party by 
license or otherwise, to any of the disclosing party’s Confidential Information, except as 
specifically stated in this Agreement.  Neither party makes any warranty or guaranty as to the 
accuracy of Confidential Information disclosed hereunder, nor is any assurance provided that 
Confidential Information is fit for any particular intended use or purpose.  Each party shall rely 
on Confidential Information only at its own risk. 
 
 5.  Notes, Copies and Abstracts.  To the extent necessary to carry out the Energy Activity, 
the receiving party may make notes, copies or abstracts of the Confidential Information, 
provided that all such notes, copies and abstracts themselves are marked as confidential and 
provided that the receiving party maintains a written record of the distribution of all such copies 
and abstracts. 
 
 6.  Return of Confidential Information.   Within fourteen days of receiving notice that it is 
not the winning bidder, the Company will return to the Compact all copies of Confidential 
Information, and will destroy all notes, copies, abstracts, documents, computer files and other 
media that contain Confidential Information, and will provide to the Compact a written 
certification of an officer of the receiving party that it has done so.  If the Company is the 
winning bidder, within fourteen (14) days after the Company has ceased to provide services to 
the Compact, the Company will return to the Compact all copies of Confidential Information, 
and will destroy all notes, copies, abstracts, documents, computer files and other media that 
contain Confidential Information, and will provide to the Compact a written certification of an 
officer of the receiving party that it has done so.  If requested in writing, the Compact will return 
any Confidential Information received from any bidder (including the winning bidder), upon 
expiration of the relevant document retention period under Massachusetts Law.  Each party 
agrees that upon the return of the Confidential Information, it shall continue to be bound by the 
terms of this Agreement. 
   
 7.   Scope of Agreement.  This Agreement is binding upon the employees, officers, 
directors, agents, representatives, attorneys, contractors and consultants and affiliates of each 
party.   The Company understands and agrees that certain Confidential Information disclosed by 
the Compact may be owned by its Members and that the Compact is disclosing such information 
in its role as agent for the Members.  The Company understands and agrees that such information 
shall be entitled be treated as Confidential Information under this Agreement. 
 
 8.   Consent of the Disclosing Party.  As to any instance under this Agreement whereby the 
nondisclosing party is required to obtain the consent of the disclosing party prior to taking 
certain actions, the disclosing party reserves the right to withhold consent for any reason. 
 
 9.   Term.  This Agreement shall become effective when executed by both parties and shall 
continue in effect until either: (i) in the event that the Company is the successful bidder, two (2) 
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years after the Company has ceased to provide services to the Compact, or until sooner 
terminated by the written agreement of both parties hereto, or (ii) the event that the Company is 
not the successful bidder, two years after termination of the solicitation process.  The obligations 
of confidentiality contained herein shall survive and continue following the expiration or 
termination of this Agreement, unless otherwise agreed to in writing by both parties hereto.  
 
 10.  Required Disclosures.  Anything in this Agreement to the contrary notwithstanding, 
the nondisclosing party may disclose Confidential Information to the extent that it is required to 
do so by law, a court, or other governmental or regulatory authorities; provided, however, that 
the nondisclosing party shall give the disclosing party written notice of such a required 
disclosure prior to making such disclosure so that the disclosing party may seek a protective 
order or other relief with respect to such Confidential Information, and shall limit the disclosure 
to the minimum required to comply with the law, court order, or governmental or regulatory 
authority.  Company acknowledges that the Compact and its Members are subject to public 
records laws, including without limitation, G. L. c. 4, §7, cl. 26 and G. L. c. 66, §10.  
 
  11.  Representations and Warranties.   The Compact hereby represents and warrants to the 
Company as follows: (i) the Compact shall use the Confidential Information only in connection 
with the Energy Activity; (ii) this Agreement constitutes the legal, valid and binding obligation 
of the Compact enforceable in accordance with its terms; and (iii) the Compact has taken all 
necessary action to authorize and approve the execution and delivery of this Agreement and the 
performance of the obligations hereunder.  The Company hereby represents and warrants to the 
Compact as follows: (i) the Company shall use the Confidential Information only in connection 
with the Energy Activity; (ii) this Agreement constitutes the legal, valid and binding obligation 
of the Company enforceable in accordance with its terms; and (iii) the Company has taken all 
necessary action to authorize and approve the execution and delivery of this Agreement and the 
performance of the obligations hereunder.  The representations and warranties contained in this 
Agreement shall survive execution and delivery of this Agreement. 
 
  12.   Governing Law; Enforcement; Liquidated Damages for Certain Breaches.  The 
validity, construction and performance of this Agreement shall be governed by the laws of the 
Commonwealth of Massachusetts without regard to its choice of law rules.  The parties agree 
that venue for judicial enforcement of this Agreement shall be Barnstable County Superior 
Court. The parties acknowledge and agree that the extent of damage to the disclosing party in the 
event of a breach by the nondisclosing party of any of the covenants contained in this Agreement 
will be difficult or impossible to ascertain and that there may be no adequate remedy at law 
available to the disclosing party.  The parties therefore agree that, in the event of such breach, the 
disclosing party, in addition to receiving damages for breach, shall be entitled to enforce any and 
all of the covenants contained in this Agreement by injunctive or other equitable relief.  In 
addition, in the event of disclosure of Confidential Load Data in violation of this Agreement, the 
Company shall pay the Compact fifty thousand dollars ($50,000.00) as liquidated damages. The 
sum is agreed upon as liquidated damages and not as a penalty. The parties hereto have 
computed, estimated, and agreed upon the sum as an attempt to make a reasonable forecast of 
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probable actual loss of the Compact’s competitive advantage because of the difficulty of 
estimating with exactness the damages which will result.  
  

13.   Notices.  Except for any notice required by law to be given in another manner, all 
notices, waivers, demands, or other communications required or permitted by this Agreement to 
be effective shall be in writing, properly addressed, and shall be given by:  (i) personal delivery; 
(ii) established overnight commercial courier delivery service, with charges prepaid or duly 
charged by the sender; or (iii) registered or certified mail, return receipt requested, first class, 
postage prepaid and addressed as follows: 
 
FOR THE COMPACT: 
 
Margaret T. Downey, Administrator/Chief Procurement Officer 
Cape Light Compact 
P.O. Box 427 
3195 Main Street 
Barnstable, MA  02630 
(508) 375-6636 (phone) 
(508) 362-4136 (facsimile) 
mdowney@barnstablecounty.org (email) 
 
 
FOR THE COMPANY: 
 
[insert contact information] 
 
 
 
With a copy to: 
 
[insert contact information] 
 
 
 
Any party may additionally provide notice by electronic mail, facsimile, or telephone 
communication, but this shall not relieve the party of the obligation to provide notice as specified 
above. 
 

14.   Waiver.  No waiver of any provision of this Agreement shall be effective unless in 
writing and signed by the party against whom such waiver is sought to be enforced.  No failure 
or delay by any party to insist upon strict compliance with any term of this Agreement shall be 
deemed a waiver of such term.  No waiver or relinquishment of any right under this Agreement 
at any one or more times shall be deemed as a waiver or relinquishment of such power or right at 
any other time.  

AG 1-21



   6 
 

2010v. 

 

 

 
15.   Assignment; Successors and Assigns.   No party may assign any of its rights or 

delegate any of its obligations under this Agreement to any third party without the prior written 
consent of the other party.  This Agreement shall be binding upon and inure to the benefit of the 
successors and permitted assigns of the parties hereto. 

 
16.   Entire Agreement; Amendments.  This Agreement constitutes the entire agreement 

between the parties hereto with respect to the subject matter hereof and supersedes all prior oral 
or written agreements and understandings between the parties relating to the subject matter 
hereof.  This Agreement may only be amended or modified by a written instrument signed by 
both parties hereto. 

 
 17.   Further Agreements.  Nothing contained in this Agreement shall be deemed, by 
implication or otherwise, to convey to the nondisclosing party any rights in any Confidential 
Information, nor shall this Agreement be deemed a commitment of any kind by the Compact or 
the Company to enter into any further agreements with respect to any Confidential Information. 
 
 18.   Severability.  If any of the provisions of this Agreement shall be adjudged by a court 
of competent jurisdiction to be void or unenforceable for any reason, the same shall in no way 
affect the validity or enforceability of any other provision of this Agreement to the maximum 
extent permissible by law.  
 

19.   No Joint Venture.  Nothing in this Agreement is intended or shall be deemed to make 
the Compact a partner or joint venturer of the Company. 
 

20.   Counterpart Execution; Scanned Copy.  This Agreement may be executed in several 
counterparts, each of which, when executed, shall be deemed to be an original, but all of which 
together shall constitute one and the same instrument.  The parties agree that a scanned or 
electronically reproduced copy or image of this Agreement bearing the signatures of the parties 
hereto shall be deemed an original and may be introduced or submitted in any action or 
proceeding as competent evidence of the execution, terms and existence of this Agreement 
notwithstanding the failure or inability to produce or tender an original, executed counterpart of 
this Agreement and without the requirement that the unavailability of such original, executed 
counterpart of this Agreement first be proven.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the dates 
written below. 
 

FOR THE COMPACT:           FOR THE COMPANY: 

 

 

___________________________________   ___________________________ 
Name: Margaret T. Downey      Name: 
Title: Administrator/Chief Procurement Officer  Title: 
As authorized by the Barnstable County Commissioners 
Dated:  _____________________________         Dated:______________________
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EXHIBIT A 

 

NON-DISCLOSURE CERTIFICATE 

 

 I hereby certify my understanding that the Confidential Information, as that term is 
defined in the Confidentiality Agreement between the Cape Light Compact and the 
[Company] dated _________________, 2010 (the “Agreement”), is being provided to me 
pursuant to the terms and restrictions of the Agreement.  I also certify that I have been 
given a copy of the Agreement, have read its terms and conditions, and agree to be bound 
by them.  I understand that the contents of the Confidential Information and any parts of 
notes, abstracts, memoranda, or any other form of information that contains such 
Confidential Information shall not be disclosed to anyone nor copied other than in 
accordance with the Agreement, and shall be used only for the limited purposes stated 
therein.  I also agree to protect the confidential and proprietary nature asserted for the 
Confidential Information. 

 

 I further acknowledge that, in the event that my role as a __________________ of 
[the Company] ceases, I shall return all copies of Confidential Information and destroy all 
parts of notes, memoranda, and other documents that contain such material in accordance 
with the Agreement, and I shall continue to be bound by the terms and conditions of the 
Agreement. 

 

 

By:______________________________ 

Name:____________________________ 

Title:_____________________________ 

Organization:______________________ 

Representing:______________________ 

Date:_____________________________ 
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The Attorney General asked: 

 

AG 2-3 For subsequent power supply contracts, please indicate whether the Cape Light 

Compact will use the same process for accepting an electric service agreement 

(“ESA”), notifying customers, mailing opt-out notices, and transferring 

customers. If not, describe the process the Cape Light Compact will use to 

negotiate subsequent power supply contracts, notify customers, and transfer 

customers to a new competitive supplier. 

 

The Compact states: 

 

Please refer to the Compact’s responses to DPU 1-13, 1-14, and 3-2, included below.  

Prior to soliciting bids for an ESA for the Compact’s aggregated load, the Compact ensures that 

the Request for Proposals (“RFP”) and ESA are complete and accurate. The Compact then 

distributes the RFP to competitive suppliers that are qualified to carry out the obligations of the 

ESA. Factors considered in making this determination include a supplier’s size and financial 

security, experience serving customers in Massachusetts, and reputation. The Compact may, at 

its discretion, make use of other means to distribute RFPs as well.  In the Compact’s most recent 

RFP for its full aggregation, in 2010, four suppliers were provided with the RFP. Suppliers 

interested in responding to the RFP execute a Confidentiality Agreement with the Compact. The 

Compact then shares electric account information with suppliers including current enrollment 

and hourly load data. The process allows suppliers to submit questions to the Compact, with 

responses going to all of the suppliers. Suppliers then enter into a contract negotiation process 

with the Compact, resulting in contracts acceptable to both the Compact and prospective bidders. 

Compact staff, select Compact Board members, counsel and consultants are responsible for these 

negotiations. Finally, the Compact solicits price bids from suppliers. In the past, the Compact has 

solicited price bids for fixed-price offers and for pricing strategies to provide all-requirements 

power. For periods in which the Compact solicited pricing strategies, the Compact meets in 

person with prospective suppliers upon receipt of the price bids. These meetings generally 

include Compact staff, counsel, consultants, and select Compact Board members. On a set bid 

evaluation day, the Compact, including staff, counsel, consultants, and select Compact Board 

members, review bids. The Compact may select a bid at that time, or it may decide to negotiate 

further with one or more bidders.  The Compact may alter elements of the process described 

above if market conditions, timing, or other circumstances require. 

 

While the process is informed by and heavily involves Compact staff, counsel, 

consultants, and select Compact Board members throughout, the Compact’s Chief Procurement 

Officer is ultimately responsible for making a selection and executing the ESA on the Compact’s 

behalf.  The Chief Procurement Officer asks for volunteers from the Compact Board to 

participate in the negotiation, meetings and bid review for the RFP process for the Compact’s 

power supply program. To date, the Compact Board, as a whole, has not requested to participate, 

instead opting to have individual Board members volunteer to participate. A Board member 

would be explicitly precluded from volunteering to participate in the negotiation, meetings, and 

bid review for an electric service agreement for the Compact’s power supply program if they had 

a conflict of interest.  No Board member has been excluded from participation.  The full 

Compact Board is given updates during the process and a final briefing upon award of the 



 

 

contract.    
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DPU 1-13 Refer to the Compact’s Plan at 10-11, 16.  Please describe, in detail, the 

process the Compact uses to solicit bids for an ESA for the Power Supply 

Program.  Indicate who executes the ESA on behalf of the Compact.   

 

Response 

 

Prior to soliciting bids for an ESA for the Compact’s aggregated load, the Compact ensures that 

the Request for Proposals (“RFP”) and ESA are complete and accurate.  The Compact then 

distributes the RFP to competitive suppliers that are qualified to carry out the obligations of the 

ESA.  Factors considered in making this determination include a supplier’s size and financial 

security, experience serving customers in Massachusetts, and reputation.  In the Compact’s most 

recent RFP for its full aggregation, in 2010, four suppliers were provided with the RFP.  

Suppliers interested in responding to the RFP execute a Confidentiality Agreement with the 

Compact.  The Compact then shares electric account information with suppliers including current 

enrollment and hourly load data.  The process allows suppliers to submit questions to the 

Compact, with responses going to all of the suppliers.  Suppliers then enter into a contract 

negotiation process with the Compact, resulting in contracts acceptable to both the Compact and 

prospective bidders.  Compact staff, select Compact Board members, counsel and consultants are 

responsible for these negotiations.  Finally, the Compact solicits price bids from suppliers.  In the 

past, the Compact has solicited price bids for fixed-price offers and for pricing strategies to 

provide all-requirements power.  For periods in which the Compact solicited pricing strategies, 

the Compact meets in person with prospective suppliers upon receipt of the price bids.  These 

meetings generally include Compact staff, counsel, consultants, and select Compact Board 

members.  On a set bid evaluation day, the Compact, including staff, counsel, consultants, and 

select Compact Board members, review bids.  The Compact may select a bid at that time, or it 

may decide to negotiate further with one or more bidders.  While the process is informed by and 

heavily involves Compact staff, counsel, consultants, and select Compact Board members 

throughout, the Compact’s Chief Procurement Officer is ultimately responsible for making a 

selection and executing the ESA on the Compact’s behalf. 

 

Witness responsible 

 

Margaret T. Downey, Administrator, Cape Light Compact 
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DPU 1-14 Refer to the Compact’s Plan at 17.  Please describe, in detail, the process the 

Compact will use to notify customers of the execution of a new ESA for the 

Power Supply Program. 
 

Response 

 

The Compact will provide notification of new prices accompanying the execution of a new ESA 

using the same vehicles it currently employs to notify customers of new prices.  These include 

posting prices to the Compact’s web site, running a notice in all of the Cape and Vineyard daily 

and weekly printed newspapers, issuing a press release, and posting on social media.  Please refer 

to Attachment DPU 1-14 providing the notice utilized by the Compact.   

 

Witness responsible 

 

Margaret T. Downey, Administrator, Cape Light Compact 
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DPU 3-2 Refer to the Compact’s response to information request DPU 1-13. Please indicate 

whether all Compact Board members may participate in the negotiation, meetings, 

and bid review for an electric service agreement for the Compact’s power supply 

program. If all Compact Board members cannot participate, explain how Board 

members are chosen to participate. Explain under what circumstances a Board 

member may be excluded from participation. 
 

Response 

 

The Chief Procurement Officer asks for volunteers from the Compact Board to participate in the 

negotiation, meetings and bid review for the RFP process for the Compact’s power supply 

program.  To date, the Compact Board, as a whole, has not requested to participate, instead 

opting to have individual Board members volunteer to participate.  A Board member would be 

explicitly precluded from volunteering to participate in the negotiation, meetings, and bid review 

for an electric service agreement for the Compact’s power supply program if they had a conflict 

of interest.  No Board member has been excluded from participation.   

 

The full Compact Board is given updates during the process and a final briefing upon award of 

the contract. 

 

Witness responsible 

 

Margaret T. Downey, Administrator, Cape Light Compact 
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The Attorney General asked: 

 

AG 2-5 Provide a graphical description, e.g., flow-chart, depicting the process of 

soliciting bids for an ESA, evaluating bids, negotiating an ESA, approval of the 

ESA by the Cape Light Compact, execution of the ESA, and enrollment of 

customers. In the Cape Light Compact’s response include the entity or person 

responsible for each function and a brief description of how the entity or entities 

will complete the function 

 

 

The Compact states: 

 

The Compact has already provided a detailed explanation of the process it uses to solicit 

bids for an ESA and the parties involved in each step of the process.   Please refer to the 

Compact’s response to DPU 1-9 (included below), 1-13 (included in response to AG’s question 

2-3) and 3-2 (included in response to AG’s question 2-3).  Please refer to the Revised 

Aggregation Plan at Section 2.3.1 (included below).  For a Compact organizational chart, please 

refer to Attachment DPU 1-25 (included below).    

 

The Compact’s power supply is opt-out.  See Plan at Sections 2.3.1 and 12.3.  At this 

time, there is no “enrollment process,” as customers moving in to the Compact’s service territory 

are automatically enrolled, and then sent an opt-out notice from the Compact.  Customers always 

maintain the ability to opt-out.   

 

There is no need for a new customer “enrollment” each time the Compact executes a 

supply agreement.  A newly selected supplier works with Compact staff and the local 

distribution company (LDC) to ensure customers are assigned to the correct supplier. 

 

Please see the graphical description below, but note that the responses referenced above 

provide greater detail. 

 

 

 

  



Graphical Description of 
ESA Selection.  For more 

detail, see responses 
above. 

Contract Negotiations 

Responsible – Compact staff, 
CPO, Counsel, Consultants 

Compact and bidders finalize 
form of contract 

Bidder questions 

Responsible – Compact staff, 
CPO, Counsel, Consultants 

Responses to questions from 
bidders answered and 

distributed to all bidders 

Soliciting Bids 

Responsible – Compact staff, 
Chief Procurement Officer 

(CPO) 

Distributed to list of qualified 
potential bidders, and through 

other appropriate channels 

Billing Arrangements w/ LDC 

Responsible – Selected supplier, Compact 
staff 

Compact staff works with selected bidder 
and distribution company to ensure 
customers are assigned to correct 

supplier. 

Contract Selection 

Responsible – Compact staff, CPO, 
Counsel, Consultants, some board 

members 

Bidder selected and contract executed by 
CPO. 

Bidder Interviews 

Responsible – Compact staff, CPO, 
Counsel, Consultants, some board 

members 

Top bidders interviewed.  Compact may 
negotiate further with one or more 

bidder.   

Bids Received, Evaluation 

Responsible – Compact staff, CPO, 
Counsel, Consultants, some board 

members 

Bidders respond with price bids or 
strategy proposals, depending on RFP.  If 

price, interviews omitted.   
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DPU 1-9 Refer to the Compact’s Plan at 9.  Please explain and provide examples of 

how the Compact explores “all available options for negotiating the best 

terms and conditions for electricity supply and the development of renewable 

energy resources, including, among other things, the formation or and/or [sic] 

membership in a co-operative organization to purchase or produce energy or 

renewable energy certificates (“RECs”) or both on a long-term basis.”   

Indicate whether these contracts are for the Compact’s power supply program 

or renewable energy program or both. 
 

Response 

 

The Compact explores all available options for negotiating the best terms and conditions for 

electricity supply by utilizing a competitive procurement process to select a supplier to serve 

customers in the Compact’s Power Supply Program.  As part of this process, the Compact 

requires competitive suppliers to adhere to certain provisions in its form of power supply 

contract to mitigate potential risks to the Compact and its customers (e.g., indemnification, 

insurance, financial sureties, etc.).  In addition, the Compact encourages suppliers looking to 

serve customers in the Compact’s Power Supply Program to offer a range of pricing scenarios 

and strategies for the Compact to consider (e.g., fixed prices, indexed prices, or other prices, 

etc.).  The Compact will explore these scenarios, taking into consideration the state of the energy 

market at the time of the offering and as projected for the term of the power supply offering.  The 

Compact utilizes staff, select Compact Board members, consultants and legal counsel to explore 

these options and to negotiate the contracts for the Compact’s Power Supply Program. 

 

From time to time, the Compact also entertains proposals from energy suppliers and renewable 

energy developers looking to provide all or a portion of the energy necessary to support the 

Compact’s Power Supply Program.  The Compact utilizes staff, select Compact Board members, 

consultants and legal counsel to explore these proposals as they relate to price stability for 

Compact customers, overall risk to Compact customers, and the mix of energy resources 

associated with the supply of energy for the Compact’s Power Supply Program. 

 

The Compact explores all available options for negotiating the best terms and conditions for the 

development of renewable energy resources through its formation and financial support of and 

membership in the Cape & Vineyard Electric Cooperative, Inc. (“CVEC”).  CVEC is an energy 

cooperative established pursuant to G.L. c. 164, §136.  CVEC has a broad range of authority 

granted under statute.  The Compact serves on the CVEC Board of Directors and the Compact 

always has a representative on the CVEC Executive Committee.  The Compact participates in all 

CVEC matters, including, among other things, the development of solar photovoltaic (“PV”) 

projects in the Compact’s member municipalities on Cape Cod and Martha’s Vineyard.  In 2009, 

CVEC procured the development of about 750 kW of net-metered rooftop PV projects on school 

buildings in CVEC member municipalities.  In 2010, the Compact entered into a long-term 

agreement with CVEC to purchase the renewable energy certificates (“RECs”) associated with 

the energy generated by these PV projects.  See Attachment DPU 1-2(b) (confidential-redacted).  
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The Compact uses these RECs to support the green energy portfolio of the Cape Light Compact 

Green
SM

 offering for customers in the Power Supply Program.  During 2010-2012, CVEC 

procured and is currently in the process of developing over 20 megawatts of net-metered PV 

projects in the Compact’s member municipalities on Cape Cod and Martha’s Vineyard.  CVEC 

has the option in future years to purchase these PV projects from the third-party project owner 

and at such time, CVEC will own the RECs from these PV projects and the Compact could 

consider purchasing the RECs for use in Cape Light Compact Green
SM

 or to support the 

renewable energy portfolio standard obligations of an energy supplier in the Power Supply 

Program. 

   

The Compact also continues to explore options to purchase RECs from other projects and 

produce economic and/or environmental benefits for consumers. 

 

Witness responsible 

 

Margaret T. Downey, Administrator, Cape Light Compact 
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For additional information contact: 
 

Cape Light Compact Administrator 

P.O. Box 427 

Superior Court House 

Barnstable, MA 02630 

 

Telephone: (508) 375-6636       

UPDATED 

  August 20, 2014 
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FOREWORD 
 

On August 27, 2013, the Cape Light Compact (“Compact”) was asked by the Department of 

Public Utilities (“DPU”) to review its Aggregation Plan to determine whether the Compact 

should file a revised plan to reflect current structure and operations, consider removing obsolete 

references and to comply with any applicable laws, regulations and DPU precedent as well as the 

forthcoming decision in DPU 12-124 (Lowell Aggregation Plan).  (The Lowell decision was 

subsequently issued on November 27, 2013.) 
 

The Compact’s Aggregation Plan was prepared in 1999 and approved by the DPU in 2001.  It 

was drafted to reflect the requirements of state law at the time it was submitted for approval to 

the DPU.  The Compact’s structure and purposes also are set forth in detail in the Inter-

Governmental Agreement, executed by all participating Compact member towns and counties 

(“Members”).  The Inter-Governmental Agreement was originally adopted by the Compact 

members in 1998 and is the document that has guided the Compact after its initial 

implementation of universal generation service on an opt-out basis.  The Inter-Governmental 

Agreement is reviewed by the Compact Board on a regular basis, and was most recently updated 

in September 2012.  The Compact complies with all relevant statutory provisions as they may be 

amended from time to time by the Massachusetts Legislature.  
 

It was not the Compact’s objective to continually update the Aggregation Plan as it was viewed 

as an initial requirement for becoming a municipal aggregator.  Going forward and in accordance 

with DPU 12-124, the Compact will update its Aggregation Plan should it seek to materially 

deviate from the approved plan or if changes in the law, regulations, the competitive supply 

market or other circumstances result in the approved plan no longer accurately describing the 

primary operations of the Compact’s aggregation.  The Compact and its Members also may 

make other updates to the Inter-Governmental Agreement. 

 

The following updates to the Plan incorporate a broad overview of current operations and 

practices, but also preserve certain sections of the Aggregation Plan that are important for 

historical context.  We hope that the Cape and Vineyard community appreciate the compilation 

of past and present Compact activities, and encourage all interested persons to read the Inter-

Governmental Agreement for a more up-to-date reflection of the Compact’s organizational 

structure and practices as it undertakes not only aggregated power supply and the provision of 

energy efficiency services but also other activities as an intergovernmental compact between the 

twenty-one Cape and Vineyard towns and their two counties. 
 

After the Updated Plan was filed with the DPU on April 3, 2014 and discovery concluded, the 

DPU held a technical session and suggested further revisions to improve the clarity and 

completeness of the Updated Plan.  None of these additional revisions make substantive changes 

to the Compact’s operations. The Compact filed these further revisions on August 20, 2014.   
 

Sincerely, 

Joyce Flynn 

Chair 

March 2014 (revised August 2014) 
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Purpose of the Aggregation Plan 

  

The Cape Light Compact (the “Compact”) developed this Aggregation Plan in compliance with 

Massachusetts law regarding public aggregation of electric consumers.  It contains required 

information on the structure, operations, services, funding, and policies of the Compact.  The 

Aggregation Plan has been developed in consultation with the then Massachusetts Division of 

Energy Resources, now the Department of Energy Resources (hereafter “DOER”). 

  

The Compact is a cooperative effort of twenty-one Cape Cod and Martha’s Vineyard towns and 

Barnstable and Dukes counties.  The Compact was formed in 1997 following two years of study 

and town meetings and town council votes.  Its purpose, among other things, is to represent 

consumer interests in the competitive markets for electricity.  It seeks to aggregate all consumers 

to negotiate the best terms and conditions for electricity supply and pricing and to advance 

consumer protection for the residents and businesses of Cape Cod and the Vineyard.  It brings 

together the buying power of up to 202,000 customers (as of March, 2014).  Participation is 

voluntary for the towns and for each individual consumer.  Any individual has the opportunity to 

decline power supply service provided through the Compact and choose any electric supplier 

they wish. 

  

The Compact provides:  

 

1) an option to join together for purchase of power supply at the best terms and 

conditions and the most competitive market rates available;  

 

2) the recovery of funds collected from Cape and Vineyard consumers by the Local 

Distribution Company on behalf of the Compact each year for energy efficiency and 

application of those funds in  approved energy efficiency and conservation programs; and 

 

3) an opportunity for professional representation at the state level and in negotiations 

with the Local Distribution Company with respect to changes in the electric industry. 

  

The Compact distributed this plan for public review prior to submitting it to the Department of 

Public Utilities (hereafter “DPU”). 

 

Member towns: 

(Barnstable County):     (Dukes County): 

Barnstable Harwich   Aquinnah 

Bourne   Mashpee   Chilmark 

Brewster Orleans  Edgartown 

Chatham  Provincetown   Oak Bluffs 

Dennis   Sandwich   Tisbury 

Eastham Truro  West Tisbury 

Falmouth  Wellfleet  

   Yarmouth 
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REQUIREMENTS FOR MUNICIPAL 

AGGREGATION 

 

General Law c. 164, §134 (part of the Massachusetts Electric Industry Restructuring Act) 

contains several requirements for municipal aggregators.  One requirement is to develop an 

Aggregation Plan in consultation with the DOER.  The Aggregation Plan is subject to review by 

citizens in the participating towns and approval by the DPU.  The Compact’s Aggregation Plan 

went through this process in 1999 and received DPU approval in D.T.E. 00-47 (2001).  Under 

the law [G.L. c. 164, §134], there are fourteen requirements to be described in the Aggregation 

Plan. 

 

1.0  THE PROCESS OF AGGREGATION 

 

The process of municipal aggregation for the Compact involved a multi-step public process that 

the Compact originally undertook from 1998 to 2001: 

 

1.1  Vote of town meeting 

1.2  Vote of selectmen, town council, or county commissioners 

1.3  Town/county representative participates on Compact Governing Board 

1.4  Planning process/development of policy including Aggregation Plan, RFPs, contracts 

1.5  Development and release of Request for Proposals  

1.6  Review of Aggregation Plan by citizens 

1.7 Power supply contract to selectmen/town council for acceptance vote, conditioned on 

DPU approval and final signing 

1.8  Power supply contract and Aggregation Plan submitted to DPU for approval 

1.9  Final signing by each participating town  

1.10 Notification of consumers of automatic enrollment 

1.11 Administrative transfer of customers to Compact supplier(s) 

1.12 180-day opt-out period begins on first day of service 

 1.13 File contract and report with state (DPU, DOER, Inspector General) within 15 days of 

signing contract  

 

In addition to this process, as a public entity the Compact must comply with open meeting laws, 

ethical rules, and certain public bidding and information requirements. 

 

The 2014 revisions to the Compact’s Aggregation Plan included the following steps: 

 

1.1 August 27, 2013, the DPU sent the Compact a letter asking the Compact to consider 

revising its Aggregation Plan. 

1.2 September 11, 2013, Compact Governing Board discussed DPU letter at its Board   

Meeting and agreed that revisions to Aggregation Plan were warranted and developed a 

process for revising the Aggregation Plan. 

1.3 November 20, 2013, Compact Governing Board continued deliberations and began 

discussion of proposed revisions to Aggregation Plan. 
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1.4 December 5, 2013, as required by G.L. c. 164, §134(a) and the DPU August letter, the 

Compact Administrator consulted with DOER regarding the Compact’s proposed process 

and revisions to the Aggregation Plan.  DOER provided suggested revisions to the 

Aggregation Plan, which were incorporated into the Updated Aggregation Plan. 

1.5 December 11, 2013, Compact Governing Board reviewed and discussed a redlined 

version of the proposed Updated Aggregation Plan.  The Board also approved a seven 

week public comment period and three informational meetings on the Updated 

Aggregation Plan. 

1.6 December 17, 2013, the Compact’s public comment period on the Updated Aggregation 

Plan opened. 

1.7 December 17, 2013, the Compact Administrator electronically sent the Updated 

Aggregation Plan to all twenty-three Compact Members, along with a memorandum 

summarizing the proposed revisions.  In addition, the Compact staff met with most of the 

Compact member towns and counties to provide information and answer questions 

regarding the proposed revisions. 

1.8 January 9, 2014, the Compact Board continued its discussions of the proposed revisions. 

1.9 January 15, 16 and 30, 2014, informational sessions on the Updated Aggregation Plan 

were held in Mashpee, Orleans, and Oak Bluffs, respectively. 

1.10 January 23, 2014, the Compact Administrator met with a representative from the 

Attorney General’s Office to discuss the Updated Aggregation Plan.  The Attorney 

General requested the Compact consider an addition to the Aggregation Plan.  After 

consideration by the Compact Board, the Compact included the suggested addition. 

1.11 February 7, 2014, the Compact’s public comment period closed.  The Compact received 

65 letters in support of the proposed revisions and 14 letters opposing the proposed 

revisions.  The Compact Board was provided all of the letters. 

1.12 February 26, 2014, the DPU directed the Compact to file its Updated Aggregation Plan 

no later than April 4, 2014. 

1.13 March 12, 2014, the Compact Governing Board discussed and reviewed additional 

proposed revisions from its Members, the DOER, Attorney General, and the public.  The 

Compact Board voted and approved the filing of its Updated Aggregation Plan with the 

DPU. 

1.14 March 25, 2014, the Compact completed its consultation with DOER. 

1.15 April 3, 2014, the Compact filed its Updated Aggregation Plan with the DPU. 

1.16 August 20, 2014, at the direction of Department Staff, the Compact filed revisions to its 

Updated Aggregation Plan.  
 

 2.0 THE ORGANIZATIONAL STRUCTURE AND OPERATIONS OF 

THE COMPACT PROGRAM  
 

The Compact is organized in accordance with state law.  It is an intergovernmental organization 

authorized by votes of town meeting, boards of selectmen, town council, and county 

commissioners.  It consists of twenty-one towns and Barnstable and Dukes counties.  Its articles 

of organization comprise a formal Inter-Governmental Agreement signed by each participating 

town or county member.  Membership provides voting rights and inclusion for planning, 

analysis, and participation in Compact programs.  The organization relies on the existing 

structure of local and county government and agreements between government agencies. 

AG 2-5



7 

 

  

The Compact Governing Board is made up of one representative appointed by each of the 

member municipalities and the two counties, as well as an alternate representative that each 

member and county may appoint.  The term of each Compact Governing Board member varies 

depending upon the member town/county.  Presently, there are some members serving a fixed 

term and some serving at the pleasure of the municipality.  The Compact Governing Board is 

responsible for establishment of the policies and development of the Compact, except with 

respect to those powers reserved to the member municipalities of the Compact by law or the 

Inter-Governmental Agreement. 

 

At its first meeting following the end of each calendar year, the Compact Governing Board elects 

a chairman, vice chairman, treasurer, and secretary, and such other officers as the Governing 

Board may determine.  The term of office is one year and until respective successors are elected 

and qualified. 

     

The Compact Governing Board and its officers are responsive and responsible to consumers and 

the Boards of Selectmen and Town Manager/Town Council.  The operational role of the 

Compact in relation to consumers and Boards of Selectmen and Town Council is outlined and 

described in the following pages. 

 

 

 

AG 2-5



8 

 

CAPE LIGHT COMPACT 

Organizational Structure 

 

 
 

 

  

CLC Administrator  

PA Functions/Goals 

Articulation & Attainment of Strategic Vision 

Residential Program Manager 

 

Senior 

Residential 

Program 

Coordinator 

 

C&I Program Manager 

 

Planning and 

Evaluation 

Manager 

Senior Power 

Supply 

Planner 

 

C&I 

Programs 

Planner 

 

Residential 

Program 

Coordinator 2 

Customer 

Service 

Coordinator 

 

Customer 

Service 

Coordinator 

 

Program 

Analyst 

 

 

Administrative Assistant 

 

Communications 

& EE Data 

Analyst 

 

Cape Light Compact Governing Board 

Education 

Coordinator 

 

EM&V 

Coordinator 

 

AG 2-5



9 

 

2.1  Description of Operational Units 

 
There are five operational units to the Compact as described below.   

 

Unit One:  Consumers 
 

Consumers hold the ultimate authority over the Compact and its functions.  They can make 

determinations on local authority, policy, and programs at town meetings.  They can elect 

candidates for Boards of Selectmen or Town Council who may take positions regarding the 

Compact.  They can express their views to their local Compact representative.  They can 

participate in local and regional meetings and hearings regarding issues related to the Compact 

and they can attend Compact meetings to express their views.   

 

In addition, every consumer in a participating town is eligible to participate in the Compact’s 

programs.  Every consumer also has the ability to decline supply service through the Compact 

and choose any other power supply option available.  Consumers who are dissatisfied with 

services provided under contracts negotiated by the Compact may also communicate directly 

with the Compact Governing Board in an effort to alter or otherwise improve services.  

Consumers may also bring issues before their Boards of Selectmen, Town Council, or town 

meeting.  

 

Unit Two:  Board of Selectmen and/or Town Manager 
 

Based upon their existing authority, or authority provided by voters at town meetings, the Board 

of Selectmen and Town Manager may act through their appointed Board members on program 

and policy issues and contract recommendations.  In addition, they may provide instructions to 

their representative on the Compact Governing Board regarding specific policy or program 

decisions to be made by the Compact.  They may also raise issues directed to them by consumers 

for the Compact to address.  

 

Unit Three:  Compact Governing Board 

 

The Compact Governing Board carries out the collective decisions and instructions of the towns 

and consumers.  Every member town that signed the Inter-Governmental Agreement has a 

representative on the Compact Board.  Policy and program decisions are made on a one-town-

one-vote basis.  However, issues with financial implications for the towns are made on the basis 

of a weighted vote.  A weighted voting process also allows separate determinations by 

Barnstable County and Dukes County towns.  The Compact’s subcommittees focus on particular 

issues and bring policy decisions back to the Governing Board.  The Governing Board 

determines recommendations to be made to the Boards of Selectmen and Town Council and to 

the two Counties.  (The list of current representatives is available on the Compact’s website at 

www.capelightcompact.org.) 
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Unit Four:  Barnstable County 

 

Barnstable County serves as the Compact’s procurement agent for all matters related to the 

procurement of basic goods and services, i.e. office supplies and equipment. The Compact’s 

Chief Procurement Officer (“CPO”), appointed by the Governing Board, procures all other 

services for both the Compact’s energy efficiency and power supply activities, except for certain 

energy efficiency contracts that are procured on a statewide basis.  In addition, Barnstable 

County, under an Administrative Services Agreement, provides office and meeting space and 

administrative support to coordinate the Compact’s operations contingent upon the Compact’s 

approval.   

 

Unit Five:  Service Suppliers 

 

Power suppliers contract with the Compact through its CPO.  The Power Supply Program is 

negotiated, recommended, and monitored for compliance by the Compact through its CPO 

and/or the CPO’s designee.  The CPO reports the results of power supply bids and associated 

negotiations to the Governing Board.   

 

Contracts with consultants, vendors of energy efficiency or demand side management services, 

or other services negotiated and recommended by the Compact, are administered by Barnstable 

County on behalf of the Compact.     

 
2.2  Program Operations 

 
The Compact’s operations are guided by the provisions and goals contained in the Inter-

Governmental Agreement, and the instructions and decisions of the Compact Governing Board, 

Boards of Selectmen, Town Council, and consumers.   

 

The Compact’s goals are outlined in the Inter-Governmental Agreement, and the Inter-

Governmental Agreement has been amended by the Governing Board five times since 1998 to 

reflect changes in the Compact’s structure, operations and purposes as follows: 

 

Power Supply Goals: 

 1)  To provide the basis for aggregation of all consumers on a non-discriminatory basis; 

2)  To negotiate the best terms and conditions and the most competitive market rates 

available for electricity supply and transparent pricing; 

3)  To explore all available options for negotiating the best terms and conditions for 

electricity supply and the development of renewable energy resources, including, among 

other things, the formation of and/or membership in a co-operative organization to 

purchase or produce energy or renewable energy certificates (“RECs”) or both on a long-

term basis;  

 4)  To provide equal sharing of economic savings based on current electric rates and/or cost-

of-service rate-making approved by the DPU; 

 5)  To provide and enhance consumer protection and options for service under contract 

provisions and to allow those consumers who choose not to participate to opt-out; 

 6)  To improve quality and reliability of service; 
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 7)  To encourage environmental protection through contract provisions; 

 8)  To utilize and encourage renewable energy development to the extent practicable through 

contract provisions, demonstration projects and state mandated system benefit charges for 

renewable energy; 

9)  To advance specific community goals that may be selected from time to time, such as 

 placing utility wires underground; 

10) To provide full public accountability to consumers; and 

 11)  To utilize municipal and other powers and authorities that constitute basic consumer 

protection to achieve these goals. 

 

Energy Efficiency Goals: 

1) To utilize and encourage demand-side management and other forms of energy efficiency 

through contract provisions and state mandated system benefit charges for energy 

efficiency and to use the funds from such charges to advance consumer awareness and 

adoption of a wide variety of energy efficiency measures through the implementation of 

an energy efficiency plan;  

2) To provide full public accountability to consumers; and 

 3) To utilize municipal and other powers and authorities that constitute basic consumer 

protection to achieve these goals. 

 

2.3 Programs of the Compact  
 

The Compact offers two programs to achieve its goals:  1) the Power Supply Program and 2) the 

Statewide Three-Year Energy Efficiency Program.  In addition, the Compact provides 

professional representation on behalf of consumers in state proceedings and in negotiations with 

the Local Distribution Company to protect consumer interests in today’s energy marketplace.    

 

2.3.1 Power Supply Program (“Power Supply Program”) 
 

The Power Supply Program is designed to reduce the amount consumers pay for electric energy 

and to gain other favorable economic and non-economic terms in service contracts.  The 

Compact does not buy and resell power, but represents consumer interests to set the terms for 

service.  Through a competitive bid and negotiation process, the Compact, through its CPO, 

develops a contract with a power supplier for firm, all-requirements service.  The contract runs 

for a fixed term (i.e. four years).  In order to begin the Power Supply Program, the Compact’s 

price had to be lower than the distribution company’s standard offer service.  The Compact met 

this threshold with its initial power supply price.  There is no longer a statutory price benchmark 

for municipal aggregators.  The Compact’s power supply price complies with the requirements 

under G.L. c. 164, §134.   

 

The process of supply contract approval contains checks and balances.  After the Compact’s 

form of all-requirements competitive electric supply contract was developed by the CPO, it was 

submitted to the DPU for its approval.  The Compact’s form of all-requirements competitive 

electric supply contract was approved by the DPU in D.T.E. 04-32 (2004).  All electric supply 

contracts approved by the Compact’s CPO since 2004 have been in substantially the same form 

as the contract approved by the DPU.   
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At the direction of the Governing Board, the Compact’s Power Supply Program also includes the 

following components: 

 

1. The CPO explores all available options for negotiating the best terms and conditions for 

electricity supply and the development of renewable energy resources, including, among 

other things, the formation of and/or membership in a co-operative organization to 

purchase or produce energy or RECs or both on a long-term basis;  

2. The CPO communicates the Compact’s power supply prices by:  1) discussing at the 

Governing Board meeting in public session; 2) posting the prices for all customer sectors 

to the Compact’s website; and 3) paid advertisements in all daily and weekly newspapers 

on Cape Cod and Martha’s Vineyard; 

3. Ongoing coordination with the Local Distribution Company concerning billing and other 

operational needs; 

4. Ongoing customer communication and education about the Compact’s Power Supply 

Program; and 

5. Ongoing consumer advocacy and representation at the state level through participation in 

DPU proceedings, the legislative development process, the stakeholder community and 

before other regulatory and governmental bodies. 

 

And lastly, individual consumers may opt-out of the program at any time, and select Basic 

Service through the Local Distribution Company or electric service from any other competitive 

supplier available, in accordance with the terms and conditions of service offered by the Local 

Distribution Company or such other competitive supplier.  (See Section 12.3 for more detailed 

information on the opt-out process.)  No member town is required to participate in municipal 

power supply contracts, and no individual consumer is required to receive service under the 

Compact power supply contract.  Consumers may also return to the Compact’s Power Supply 

Program. 

 

2.3.1.1  Staffing and Manpower for the Power Supply Program  

 

The operations necessary to plan, deliver, and manage the Compact’s Power Supply Program 

include: 1) technical analysis; 2) competitive procurement of services; 3) regulatory approvals;  

4) accounting and fiscal management; 5) contract maintenance; 6) communications; 7) program 

coordination; and 8) administrative support for the Compact Governing Board.  The Compact’s 

power supply staff are funded through the Compact’s operational adder, collected through its 

power supply contract (discussed below at Section 3.0).  Experienced consultants and legal 

counsel work under contract for the Compact.   
 
The Power Supply Program has been developed by the Compact Governing Board with the 

support of technical consultants and legal counsel.  Now that a contract for power supply has 

been secured, technical consultants and legal counsel are used on an as-needed basis to assist the 

Governing Board in carrying out the goals of the Compact set forth in the Inter-Governmental 

Agreement.  
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Negotiations with the Local Distribution Company and representation at the state level are 

undertaken as needed at the direction of the Compact Governing Board through technical and 

legal advisors.  

 

2.3.1.2  Municipal Electric Accounts 

 

At the request of Compact Members, the Compact’s CPO may also negotiate contracts for 

competitive electric supply for municipal electric accounts of Compact Members, which are 

submitted to the Boards of Selectmen or Town Manager for approval.  Each town can accept or 

reject the proposed power supply contract for supply of municipal service.  No municipal power 

supply contract is binding on any individual member town until approved by that member town.    

 

2.3.2  Renewable Energy Option 

 

The Compact offers an opt-in green power program to customers called Cape Light Compact 

Green
SM

.  Cape Light Compact Green
SM  

is a REC-based product.  Customers that enroll in Cape 

Light Compact Green
SM

 receive all-requirements power supply through the same contract that 

governs the provision of energy to all customers in the Compact’s aggregation in addition to 

RECs proportional to their consumption.  The Compact is responsible for purchasing RECs for 

Cape Light Compact Green
SM

.  The price for Cape Light Compact Green
SM

 is set by the 

Compact.  The following is a summary of how Cape Light Compact Green
SM

 RECs are 

purchased and how customers participate in Cape Light Compact Green
SM

: 

 

a) In procuring RECs for Cape Light Compact Green
SM

, the Compact focuses on long-term 

contracts with local projects, ensuring stable premiums and promoting local renewable 

energy projects.  These contracts are generally unit contingent.  The Compact’s approach 

has been to sign contracts projected to generate more RECs than will be necessary for 

Cape Light Compact Green
SM

 with the knowledge that the Compact can sell RECs not 

needed for the program to other entities.  While a preference is given to local projects, 

the Compact negotiates prices that are in line with markets and will consider an off-Cape 

and Vineyard project if necessary to obtain market prices.  This work is informed by the 

Compact’s experience in the REC markets and may be supplemented by a subscription 

to a REC price forecasting service or expert outside consultants to help ensure a fair 

price. 

b) Customers may opt into Cape Light Compact Green
SM

 by calling a toll-free number 

operated by the Compact’s current supplier.  The number is exclusively for Compact 

customers, and is used for all power supply enrollment and billing questions.  The 

premium for the green product generally appears on the customer’s bill at the end of the 

next full billing cycle after the customer enrolls – comparable to a customer signing up 

for any competitive supply product. 

c) Customers may leave the optional green program at any time without any penalties by 

calling the same toll-free number used for enrollment.  The premium for the green 

product is generally removed from the customer’s bill at the end of the next full billing 

cycle after the customer calls to leave the green program – comparable to a customer 

dropping any competitive supply product. 

d) Pricing for the Compact’s optional green power programs is set as fixed premiums 
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above the Compact’s price for all-requirements power supply in effect at the time. The 

premiums for the two Cape Light Compact Green
SM

 products (100% and 50%) are set to 

recover the cost of REC purchases, marketing, administrative and other program related 

expenses.   

e) Pricing and other information for Cape Light Compact Green
SM

 is available on the 

Compact’s website at www.capelightcompact.org/clcgreen.  Pricing is provided for the 

cost of both the all-requirements power supply and the additional RECs, as opposed to 

just the premium itself, to minimize confusion.  The Compact advertises changes in 

pricing for its power supply aggregation in all of the Cape Cod and Martha’s Vineyard 

daily and weekly papers – pricing for the optional green products are included in these 

notices.  The Compact has begun running quarterly notices in the same publications 

highlighting the content of both the aggregation’s regular mix and the voluntary green 

power products.  This information is also available on the Compact’s website. 

 

2.3.3 Statewide Three-Year Energy Efficiency Investment Program (“Energy Efficiency 

Program”) 
 

While the Power Supply Program is designed to reduce the cost of a kilowatt hour of energy, the 

Energy Efficiency Program is aimed at total bill reduction.  Wise use of energy also promotes 

important environmental and social benefits.  Energy efficiency or demand side management 

includes practices, technology and education to advance methods for reducing energy use and 

monthly bills for residential, commercial, industrial, and municipal consumers.  The purpose of 

the Compact’s Energy Efficiency Program is to return maximum benefits to consumers who are 

providing the majority of the energy efficiency funds and to provide building blocks for market 

transformation.  [Market transformation is an ongoing process in which program subsidies for 

various measures are periodically recalibrated as particular measures successfully transform the 

market and efficient products and technologies continue to evolve and new or enhanced 

measures merit program subsidies.  Market transformation is a dynamic process.] 

 

In order to administer the Energy Efficiency Program, a municipal aggregator must first receive 

DPU approval of its municipal aggregation plan and offer universal service as a power supply 

option to all classes of customers pursuant to the approved aggregation plan.  The Energy 

Efficiency Program is the result of an iterative process that includes review by the Compact’s 

Governing Board, Cape and Vineyard consumers, as well as other stakeholders and approval by 

the DPU to ensure compliance with current law and consistency with state energy goals.  The 

Compact’s Energy Efficiency Plan is submitted to the Compact Board for approval prior to 

submission for DPU approval.  

 

Pursuant to the Green Communities Act, St. 2008, c. 169, (the “Act”), as well as G.L. c. 164, 

§134, the Compact’s Energy Efficiency Program follows a process outlined in law for 

aggregated municipalities to access funds contributed by consumers for purposes of funding 

energy efficiency programs.  The Compact also makes every effort to secure grants or other 

monies available for energy efficiency program administration.  The budget for the Energy 

Efficiency Program is specified in the Compact’s Three-Year Plan, as approved by the DPU.  

The Compact’s energy efficiency staff is fully funded through the Energy Efficiency Program.   
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The Energy Efficiency Program is managed by the Compact’s team of experienced energy 

efficiency staff and management consultants who assist in the oversight of service delivery.  

Service delivery for the Energy Efficiency Program is carried out by vendors.  Vendors and other 

consultants are procured through a competitive contracting process, in accordance with public 

procurement law, as well as the statewide procurement process utilized by the Program 

Administrators of Energy Efficiency Programs to carry out the goals of the Act.     

 

The current Compact Energy Efficiency Plan is available on the Compact’s website, 

www.capelightcompact.org.   

 

2.3.4 Professional Representation 
 

As the electric industry continues to evolve and change, it is essential for Cape and Vineyard 

consumers to have technical and legal support to represent their interests in selected state 

proceedings and in negotiations with the Local Distribution Company.  These efforts also 

attempt to improve reliability, which may result in fewer power outages and faster restoration of 

service.  

 

3.0 PROGRAM FUNDING 
 

Initial development of the Compact was funded as part of the Barnstable County budget through 

appropriations by the County.  As of July 2012, Barnstable County ceased to appropriate funds 

for the Compact.      

 

Aside from any funds that may be appropriated through a public process by the counties, the 

Compact may collect a kilowatt hour charge, equivalent of up to a mil per kilowatt hour, from 

consumers participating in the Compact’s Power Supply Program.  The power supply price on all 

consumer bills reflects all charges for the administrative and operational costs of the Power 

Supply Program.  The operational adder (“Operational Adder”) is collected by the Compact’s 

competitive electric supplier on behalf of the Compact.  The Compact’s supplier may collect up 

to 1 mil ($.001), or such lower amount as the Compact may determine, for every kWh sold to 

consumers for the duration of service under the competitive electric supply agreement.  The 

Compact’s supplier remits these funds to the Compact within thirty (30) days of the end of the 

month.   

 

The Compact began using an adder for its operations expenses in September, 2002.  The 

Compact determined the adder amount, up to 1 mil, as part of the development of the terms and 

conditions of its competitive electric supply agreement.  The primary use of the Operational 

Adder funds is to support the Compact’s annual power supply operational budget and other costs 

associated with implementing its programs.  The Compact has also utilized some of the 

Operational Adder funds to support renewable energy development by the Cape and Vineyard 

Electric Cooperative, Inc., a sister organization comprised of the Compact’s member counties 

and all but two of the Compact’s member towns.  
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Prior to the beginning of each fiscal year, staff works with the Compact’s Board Treasurer to 

prepare a proposed operating budget.  When preparing a new Compact annual budget, the 

process begins with discussions by and between the Compact Board and Compact staff at 

regularly scheduled Board meetings that involve, among other things, a review of the prior year 

budget and projections for the coming year.  The level of the Operational Adder is determined 

during this process and is based upon the projected expenses of the Compact.  At the Compact 

Board meeting, staff addresses questions from the Compact Board on the proposed budget.  

Sometimes additional information is requested on specific expenditures, which is provided by 

staff.  The Compact Board may decide to approve the budget after one meeting or the Board may 

elect to continue deliberating to its next regularly scheduled meeting.  Approving the operating 

budget is by a weighted vote based on Compact Member population.  The budget is posted to the 

Compact’s website.  Throughout the fiscal year, the Compact Treasurer presents, at each 

Compact Board meeting, a Treasurer’s Report which provides an overview of the year-to-date 

revenues and expenses relating to the Compact’s power supply and other Compact activities, e.g. 

energy efficiency. 

 

In 2013, the Compact Governing Board approved a policy that requires use of any portion of the 

Operational Adder/power supply reserve fund shall follow the Compact’s budget appropriation 

process. 

 

The unreserved portion of the Operational Adder/power supply reserve fund, after appropriation 

of the annual power supply operating budget, shall not exceed: 

 

1. The subsequent year’s REC commitment; 

2. The average of the previous three years’ power supply operating budget; 

3. The historical cost of procuring a new supplier should the existing contract terminate; and 

4. Adequate funds for REC contractual obligations such as escrow accounts and other 

sureties. 

 

At the end of each fiscal year, any appropriations from the Operational Adder/power supply 

reserve fund, as well as examination of the power supply fund itself, will be subject to review by 

a certified independent financial auditor.   

 

All Compact funds are included in the fiscal agent’s (Barnstable County) annual financial audit 

as agency funds.   

 

4.0 TERMINATION OF THE POWER SUPPLY PROGRAM 
 

The Power Supply Program may be terminated, as set forth below: 

 

Upon the termination or expiration of the power supply contract without any extension, renewal 

or subsequent supply contract being negotiated. 

 

At the decision of the Compact Governing Board to dissolve the Power Supply Program. 
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The Compact’s Power Supply Program would be terminated should the Compact, based upon an 

available lower basic service price, decide to switch its customers from its Power Supply 

Program to basic service. 

 

In addition, if a Compact Member municipality withdraws from the Compact, that Member 

municipality’s municipal aggregation program is terminated.   

 

Any termination of the Power Supply Program, in its entirety or in part, must be conducted in 

compliance with the DPU’s conditions for termination established in D.T.E. 00-47 and 

subsequent pertinent orders. 

 

The Local Distribution Company will receive notice of termination as follows: 1) ninety (90) day 

notice prior to a planned termination of the Compact’s Aggregation Plan; 2) ninety (90) day 

notice prior to the end of the anticipated term of its Program’s electric service agreement 

(“ESA”); and 3) a four-business day notice of the successful negotiation of a new ESA that 

extends the date at which aggregation participants would otherwise return to basic service.  

Additionally, each individual customer receiving power supply service under the Compact’s 

Power Supply Program will receive notification of termination of the program ninety (90) days 

prior to such termination. 

 

In the event of termination of the Power Supply Program, in whole or in part, consumers would 

return to the Local Distribution Company’s basic service or choose another competitive supplier. 

 

5.0 METHODS FOR ENTERING AND TERMINATING AGREEMENTS 

WITH OTHER ENTITIES  
 

The Compact’s process for entering, modifying, enforcing, and terminating agreements shall 

comply with the requirements of town charters, and state and federal laws.  Where required, the 

procedures outlined in G.L. c. 30B shall be followed.  Other agreements, such as the Inter-

Governmental Agreement, shall be entered, modified, or terminated in compliance with the law 

and according to the express provisions of the relevant agreement. 

 

Summary of Process to Solicit Bids for an ESA: 

 

1. Compact, under the direction of the CPO, prepares and reviews the Request for Proposals 

(“RFP”) and ESA to ensure they are complete and accurate. 

2. Compact distributes the RFP to competitive suppliers that are qualified to carry out the 

obligations of the ESA.  Factors considered in making this determination include a 

supplier’s size and financial security, experience serving customers in Massachusetts, and 

reputation.   

3. Suppliers interested in responding to the RFP execute a Confidentiality Agreement with 

the Compact.  

4. Upon receipt of an executed Confidentiality Agreement, Compact provides electric 

account information with suppliers including current enrollment and hourly load data. 

5. Suppliers submit questions to the Compact on the RFP, with responses going to all of the 

suppliers. 
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6. Suppliers and Compact enter into a contract negotiation process, resulting in contracts 

acceptable to both the Compact and prospective bidders. 

a. Compact staff, select Compact Board members, counsel and consultants are 

responsible for these negotiations.   

b. All Compact Board members are invited to participate in the negotiation, 

meetings and bid review for the RFP process. 

7. Suppliers submit bids, as firm prices or pricing strategies, to Compact.  If pricing a 

strategy is proposed, Compact meets with suppliers upon receipt of price bids. 

a. Compact staff, select Compact Board members, counsel and consultants are 

responsible for these negotiations.   

b. All Compact Board members are invited to participate in the negotiation, 

meetings and bid review for the RFP process. 

8. CPO selects and executes ESA on Compact’s behalf. 

9. Compact notifies customers of new ESA and prices. 

a. Posts prices on the Compact’s website. 

b. Publishes public notice in all of the Cape and Vineyard daily and weekly printed 

newspapers. 

c. Issues a press release and posts on social media. 

 

6.0 RATESETTING AND OTHER COSTS TO PARTICIPANTS  

 
The Compact will offer the option of its Power Supply Program at rates and terms to be 

negotiated with competitive power suppliers.  The generation charge/supplier charge for each 

customer class, or any customer grouping by load factor or other appropriate pricing category, 

will reflect the Compact’s best efforts to secure the best terms and conditions and the most 

competitive market rates available at the time of contracting with competitive power suppliers.  

Due to fluctuations in competitive electric market prices and basic service rates, Compact 

generation/supplier charges may not always be lower, and are not required to be lower, than the 

Local Distribution Company’s basic service rate.  The Compact’s potential pursuit of a higher 

percentage of renewable energy than required under the Massachusetts Renewable Portfolio 

Standard (“RPS”) may also result in rates higher than basic service.  All supplier charges to the 

customer will be fully and prominently disclosed under the notification process.   

 

The Local Distribution Company shall continue to provide metering, billing, and maintenance of 

the distribution system as a regulated monopoly function until such time as the DPU determines 

it is in the interest of consumers for these services to be provided differently.  Charges for 

metering, billing and other distribution services shall be regulated by the DPU, unless otherwise 

provided for in law, or DPU rules and regulations.   

 

6.1 Rates and Ratesetting 
 

Under DPU orders, the Local Distribution Company assigns the customer classification and 

corresponding character of service and associated regulated rates.  These rates include a monthly 

customer charge, a distribution charge, a transmission charge, and an access charge that currently 

make up the largest portion of a customer bill.  Although the Compact shall participate in 

regulatory proceedings and represent the interests of consumers regarding these regulated rates, 
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it does not plan to assign or alter existing customer classifications.  In the event that the Compact 

does seek to change rate classifications, it will secure any necessary approvals.   

 

The focus of the Compact, as noted above, will be acquisition of competitive prices and terms for 

power supply.  This price, or prices, will be set through the competitive bid and negotiation 

process, and will be noted on the consumer bill as the “generation charge.”  The price in the 

contract is subject to any requirements set forth in G.L. c. 164, §134, as well as approval by the 

Compact’s CPO. 

 

On its website (www.capelightcompact.org), the Compact maintains its current power supply 

rates for each rate class and the period for which the current rates apply.  The Compact also 

provides an active link to the Local Distribution Company’s Basic Service Rate, DPU website, 

and to the Executive Office of Energy and Environmental Affairs website for a list of licensed 

competitive electric suppliers.  The Compact cannot ensure or verify the accuracy of the 

information provided by other service providers. 
 

6.2 Customer Billing  
 

Customer billings under the Power Supply Program will be made by the supplier under contract 

and shall be incorporated into the standard monthly utility billing.  The bill shall include a clear 

delineation of all regulated and non-regulated charges.  Under law, consumers are entitled to a 

choice of one or two bills.  They may receive a “complete bill” that incorporates the power 

supply charge and the Local Distribution Company’s charges on a single sheet; or a “pass-

through bill” which is a separate bill issued by the power supplier in addition to the bill from the 

Local Distribution Company.  For purposes of clarity and simplicity, the Compact recommends 

that consumers elect to receive a “complete bill” with all charges on a single sheet.  However, 

consumers may make their own choice on this issue, except in the event that the Compact’s 

supplier under contract is a participant in the Local Distribution Company’s purchase of 

receivables program, in which case the terms of the purchase of receivables program require the 

customer to receive a complete bill. 

 

7.0 UNIVERSAL ACCESS 
 

“Universal access” is a term derived from the traditional regulated utility environment in which 

all customers desiring service receive that service.  For the purposes of the Compact’s municipal 

aggregation program this will mean that all existing customers within the borders of participating 

municipalities, and all new customers in the participating municipalities, shall be eligible for 

service from the contracted supplier under the terms and conditions of the supply contract.  Item 

one of the Compact’s goals contained in the Inter-Governmental Agreement is: “To provide the 

basis for aggregation of all consumers on a non-discriminatory basis.” 

 

Service under the Compact’s Power Supply Program shall include all customer classes in 

adherence with universal service principles and requirements, and the traditional non-

discriminatory practices of local government.  Contracts with all suppliers shall contain 

provisions to maintain these principles and equitable treatment of all customer classes. 

 

AG 2-5

file:///C:/Users/jbodemer/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/NSKVHDGT/www.capelightcompact.org


20 

 

Existing customers in the participating towns shall be transferred to the Power Supply Program 

unless they have already contracted with a competitive supplier, or affirmatively opt-out of the 

program. 

 

Low-income consumers shall remain subject to all existing provisions of state law regarding 

their rights to return to Basic Service through the Local Distribution Company and/or participate 

in the Power Supply Program as well. 

 

New customers in the service territory upon sign up for service will be automatically enrolled in 

the Power Supply Program with the right to opt-out at any time. 
 

8.0 EQUITABLE TREATMENT OF ALL CLASSES OF CUSTOMERS 
 

All customers will be treated equitably.  They will be guaranteed the right to raise and resolve 

disputes with the supplier; be provided all required notices and information; and always retain 

the right to opt-out of the Compact’s program. 

 

9.0  REPORTING 

 
The Compact, in accordance with DPU directives, will submit an annual report to the DPU.  The 

report will be filed in a manner prescribed by the DPU.  The initial report will be filed on 

December 1, 2014 and will include: 1) a list of the Compact’s competitive suppliers over the past 

year; 2) the term of each power supply contract; 3) the aggregation’s monthly enrollment 

statistics by customer class; 4) a brief description of any renewable energy supply options and 

other renewable energy features that exceed minimum requirements; and 5) a discussion and 

documentation regarding the implementation of the municipal aggregation’s alternative 

information disclosure strategy, to the extent applicable.   

 

10.0 RELIABILITY 

 

“Reliability” in power supply and in transmission and distribution is essential to consumers.  The 

Compact’s policy, as set forth in the goals of the Inter-Governmental Agreement is: “To improve 

quality of service and reliability.”  This will be accomplished and reinforced at several levels:  1) 

through provisions of the power supply contract that will include language on reliability of 

supply, liability and damages provisions; 2) through traditional proceedings related to the Local 

Distribution Company’s regulated transmission and distribution services; and 3) through direct 

discussions with the Local Distribution Company concerning specific or general problems 

related to quality and reliability of transmission and distribution service. 
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11.0 RIGHTS AND RESPONSIBILITIES OF POWER SUPPLY 

PROGRAM PARTICIPANTS  

 
11.1 Rights 

 

All Compact Power Supply Program participants shall enjoy the protections of law afforded to 

consumers as they currently exist or as they may be amended from time to time.  Compact 

customers with questions regarding enrollment, billing, and other similar issues are directed to 

the toll-free number operated by the Compact’s supplier for Compact customers.  Customers 

with more detailed questions or questions directed to the Compact itself are forwarded by the 

Compact’s supplier to the Compact’s Senior Power Supply Planner for a response.  Customers 

may also contact the DPU’s Consumer Division with unresolved issues. 

 

All program participants shall also enjoy the individual right to decline participation in the Power 

Supply Program as noted in the description of the “opt-out” in Section 4.1.7 above. 

 
11.2 Responsibilities 
 

All Power Supply Program participants shall meet all standards and responsibilities required by 

the DPU, including payment of billings and access to essential metering and other equipment to 

carry out utility operations. 

 

12.0 THE CONSEQUENCES OF AGGREGATION 
 

Municipal aggregation functions under the restrictions of state law and carries a range of results 

and consequences: 

 

 12.1 Consumer Option to Participate in Competitive Market 
 

Many individual consumers lack knowledge and leverage to negotiate terms for power supply.  

A municipal aggregator provides them with an option for professional representation and the 

leverage of a large group so that they may more effectively participate in the competitive process 

and achieve benefits. 

 

12.2 Consumer Ability to Opt-Out and Choose Another Supplier 
 

Because the law guarantees the right to opt-out, including the right to choose Basic Service at no 

charge for 180 days, all customers have the right to select a supplier other than the one chosen by 

the Compact.  A customer may opt-out, or opt back in, by calling a toll free number operated by 

the Compact’s current supplier.  The Compact does not charge a fee for opting out of the 

Compact’s Power Supply Program. 

 

Customers that have opted out of the Compact’s Power Supply Program may opt back in, but the 

Compact’s current contract with its supplier does allow the supplier, at its discretion, to charge 

returning customers a price that is different from the price in effect for customers under the 

Compact’s contract with the supplier at that time.  This provision protects both the supplier and 
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the Compact’s other customers from individuals that might switch to variable-priced products 

when market prices are low and back to fixed-price products during high-priced months.  

 

The rights of customers seeking to opt back in to the Compact’s Power Supply Program during 

the term of an ESA is a part of the Compact’s negotiation for new ESAs, and at times, may differ 

somewhat from the rights described above. 

 

In addition, the Local Distribution Company’s electric distribution service tariff currently 

contains the following provision that imposes conditions upon when a customer in the 

Compact’s service territory may switch from basic service to a competitive supplier: 

 

The Company shall reasonably accommodate a change from Standard Offer 

Service, Default Service or Generation Service to a new Competitive Supplier in 

accordance with the Terms and Conditions for Competitive Suppliers, and shall 

accommodate a change to Standard Offer Service or Default Service from 

Generation Service; provided, however, that when a Customer changes from a 

Competitive Supplier to Default Service, unless the Customer or the Customer’s 

applicable Competitive Supplier can demonstrate to the Company’s reasonable 

satisfaction that the Customer has been placed on Default Service upon the 

expiration of a contract with such Competitive Supplier, the Customer is not 

permitted to return to the same Competitive Supplier for a period of six (6) 

months from the effective date of the change. Customers are permitted to switch 

from Default Service to a different Competitive Supplier who has not supplied the 

Customer with Generation Service in the same six (6) month period. 

 

NSTAR Electric Company Terms and Conditions for Distribution Service, M.D.T.E. No. 300A 

(February 1, 2006) at 5F. 

 

12.3 Indemnification of Consumers and Risk Associated with Competitive Market 

 

In a competitive market it is possible that the failure of a power supplier to deliver service may 

result in the need for consumers to acquire alternative power supply, or for consumers to receive 

power at Basic Service prices.  The Compact will seek to minimize this risk by recommending 

only reputable suppliers who demonstrate reliable service.  The Compact also intends to include 

conditions in its contract with a supplier that will indemnify consumers against risks or problems 

with power supply service.  

 

12.4 Other Consumer Protections 

 

The Compact will negotiate a range of provisions in its contracts to enhance consumer 

protection.  The Compact also intends to work with the Local Distribution Company and the 

DPU to assure improvement in the reliability of transmission and distribution services. 
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13.0 MEET ANY REQUIREMENTS ESTABLISHED BY LAW OR THE 

DEPARTMENT CONCERNING AGGREGATED SERVICE   
 

The Compact fully intends to comply with the requirements of law and the rules of the DPU. 

 

14.0 UPDATING THE COMPACT’S AGGREGATION PLAN  
 

In accordance with DPU 12-124, the Compact will update its Aggregation Plan should the 

Compact seek to materially deviate from its approved plan or if changes in the law, regulations, 

the competitive supply market, or other circumstances result in the approved plan no longer 

accurately describing the primary operations of the Compact’s aggregation.  Prior to filing a 

revised plan with the DPU, the Compact will consult with DOER, submit the revised plan for 

review by its citizens, and obtain all necessary approvals.  Beyond these circumstances, however, 

the Compact will not seek to update its Aggregation Plan for the continued operation of the 

Compact’s programs.  The Compact and the Compact Members also may make periodic updates 

to the Inter-Governmental Agreement. 
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The Attorney General asked: 

 

AG 2-9 Please describe the criteria the Cape Light Compact will use to decide the term 

(i.e., length) of the energy supply contract. 

 

The Compact states: 

 

Please refer to the Revised Aggregation Plan at Section 2.3.1 for the process by which 

the Compact secures power supply. Please refer to the Compact’s responses to DPU 1 -9 

(included in response to AG question 2-5), 1-13 and 3-2 (both included in response to AG 

question 2-3).  The Compact considers a number of criteria when deciding the term of energy 

supply contracts, including but not limited to, the relative attractiveness of proposals for 

different terms, the effect of a potential supplier's fixed costs for assuming the responsibility 

of the aggregation on their price or proposed structure, the Compact's view of future changes 

in wholesale markets, pending or potential legislative or regulatory changes, tolerance for 

volatility, and other factors. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 

 

The Attorney General asked: 

 

AG 2-19 Does the Cape Light Compact provide periodic financial statements to each of its 

member municipalities and counties as required by G.L. c. 40, § 4A? If so, please 

provide copies of all such statements provided to its member municipalities and 

counties during the last four years.  

 

The Compact states: 

 

Yes, attached are four years, 2011-2014 of financial reports provided to the member 

municipalities representatives at their Compact Governing Board meeting.  Please note that the 

reports are marked below by the year in which they were produced. 

 

  Please refer to the Inter-Governmental Agreement at Article XVI (E) (included below).   

Please refer also to the Compact’s response to DPU 4-1 (included below) which notes that the 

Compact’s Treasurer provides monthly financial reports to the Compact Board.   
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FIFTH AMENDED AND RESTATED 

INTER-GOVERNMENTAL AGREEMENT  

OF THE 

CAPE LIGHT COMPACT 

(September 12, 2012) 

  

****************************************************************************** 

 

This Fifth Amended and Restated Inter-Governmental Agreement (“Agreement”) is dated 

as of September xx, 2012 and is entered into by and between the County of Barnstable, County 

of Dukes County and the municipalities legally joining therein, pursuant to the authority of 

Massachusetts General Laws Chapter 40, §4A. 

 

 WHEREAS, the Massachusetts Restructuring Act of 1997 (the “Act”) was enacted during 

a period where Federal Law allowed for the restructuring of existing electric utilities into 

separate generation, transmission and distribution companies and, accordingly, the Act set forth a 

framework for the competitive supply of electric generation service to Massachusetts electric 

customers and allowed electric customers to choose their electric power supplier; and 

 

WHEREAS, the Cape Light Compact (“Compact”) was entered into with the County of 

Barnstable, County of Dukes County and the municipalities legally joining therein, pursuant to 

the authority of Massachusetts General Laws Chapter 40, §4A, through an original Inter-

Governmental Agreement effective as of October, 1997; and 

 

WHEREAS, the County of Barnstable, County of Dukes County and the municipalities 

legally joining therein, amended the original Inter-Governmental Agreement in June, 1999, 

September, 2006, November, 2010, February, 2011 and April 11, 2012; and 

 

WHEREAS, the Compact recognizes that local governments have a substantial stake in 

the restructuring of the Massachusetts electric industry and that local governments represent 

community interests and provide a “natural aggregator” function through which consumers may 

gain greater benefits and terms in contracts; and 

 

 WHEREAS, under the authority of G.L. c. 164, §134, G.L. c. 25A, §6 and pursuant to the 

original Inter-Governmental Agreement, adopted October, 1997 and amended June, 1999 and 

again in September, 2006, the Compact developed a Municipal Aggregation Plan, setting forth 

the structure, operations, services, funding and policies of the Compact in order to negotiate the 

best rates for the supply and distribution of electricity and to advance consumer protection and 

interests for the residents of Cape Cod and Martha’s Vineyard; and 

 

WHEREAS, the Compact currently operates a municipal aggregation competitive supply 

program which provides electric power supply on an opt-out basis to customers across all 

customer classes located on Cape Cod and Martha’s Vineyard and the Compact also provides 
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comprehensive energy efficiency services to Cape Cod and Martha’s Vineyard through the Cape 

Light Compact Energy Efficiency Plan; and 

 

WHEREAS, the Green Communities Act, St. 2008, c. 169, provided expanded authority 

to municipalities and other governmental entities to pursue energy efficiency, renewable energy 

development and other related activities; and 

 

WHEREAS, the Compact continues to explore all available options for providing its 

customers with the best electrical supply and distribution rates and demand side management and 

renewable programs.   

 

NOW THEREFORE, in consideration of the foregoing, and in order to reflect the current 

policies and purposes of the Compact, the County of Barnstable, the County of Dukes County 

and the municipalities legally joining therein hereby enter into this Agreement. 

 

ARTICLE I:  POLICY AND PURPOSE 

 

The Compact’s goals include, without limitation, the following: 

 

 To provide the basis for aggregation of all consumers on a non-discriminatory 

basis; 

 

 To negotiate the best terms and conditions for electricity supply and transparent 

pricing; 

 

 To explore all available options for negotiating the best terms and conditions for 

electricity supply and the development of renewable energy resources, including, 

without limitation, the formation of and/or membership in a co-operative 

organization to purchase or produce energy or renewable energy certificates 

(“RECs”) or both on a long-term, basis; 

 

 To provide equal sharing of economic savings based on current electric rates 

and/or cost-of-service ratemaking approved by the Department of Public Utilities, 

or its successor; 

 

 To provide and enhance consumer protection and options for service under 

contract provisions and to allow those consumers who choose not to participate to 

opt-out; 

 

 To improve quality of service and reliability; 

 

 To encourage environmental protection through contract provisions; 

 

 To utilize and encourage renewable energy development to the extent practicable 
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through contract provisions, demonstration projects and state mandated system 

benefit charges for renewable energy;  

 

 To utilize and encourage demand side management and other forms of energy 

efficiency through contract provisions and state mandated system benefit charges 

for renewable energy and to use the funds from such charges to advance consumer 

awareness and adoption of a wide variety of energy efficiency measures through 

the implementation of an energy efficiency plan; 

 

 To advance specific community goals that may be selected from time to time, 

such as placing utility wires underground; 

 

 To provide full public accountability to consumers; and 

 

 To utilize municipal and other powers and authorities that constitute basic 

consumer protection to achieve these goals. 

 

ARTICLE II:  POWERS OF THE COMPACT  

 

The Compact shall have the following powers: 

 

a) to plan projects; 

 

b) to implement projects and/or conduct research; 

 

c) to negotiate contracts and other agreements, provided, however, that any contract for 

the purchase of electric power supplies, distribution, transmission or metering, billing 

and information services or related to any of the foregoing, shall not impose direct 

financial obligations on any member municipality or  county (except for de minimis 

impacts by virtue of such member’s participation in the Compact) until approved by 

such individual member municipality or county, as the case may be; 

 

d) to adopt an annual budget and to direct the expenditure of funds made available to the 

Compact by grant or contribution from public and private sector entities, or on 

account of any contract negotiated or administered by the Compact;  

 

e) to acquire property by gift, purchase or lease; 

 

f) to construct equipment and facilities;  

 

g) to apply for and receive grants, contributions and other such financial assistance from 

public and private sector entities or to receive amounts derived as a portion of the 

savings on, or as a surcharge, dedicated mills/kilowatt hour fee or other such charge 

as part of any electric energy purchase or similar contract negotiated and/or 
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administered by the Compact and, as required herein, agreed to by each member 

municipality or county to be financially bound thereby;  

 

h) to apply for and receive funds derived from the state mandated system benefit charges 

and to use such funds in accordance with state law; 

 

i) to employ staff, consultants, attorneys, technical advisors and independent  

 contractors; 

 

j) to adopt bylaws to govern its internal affairs; 

 

k) to reimburse persons who have advanced funds; 

 

l) to enforce agreements or otherwise prosecute claims on behalf of member 

municipalities and counties and coordinate their defense in any claim made against 

them relating to any agreement or other matter related to the Compact; 

 

m) to invest funds; 

 

n) to procure insurance; 

 

o) to obtain project-related financing through any mechanism such as the federal Clean 

Renewable Energy Bond program, and other financing options;    

 

p) to contract with an agent, including, without limitation, a regional government, to 

manage or accomplish any of its functions or objectives;  

 

q) to enter into agreements with state, quasi-state, county and municipal agencies; 

cooperatives and private entities, all as is convenient or necessary to manage or 

accomplish any of the Compact’s functions or objectives; and 

 

r) to perform generally all acts which are necessary or convenient to implement the 

powers which are expressly or by necessary implication conferred upon the Compact 

and are not otherwise prohibited under any other provision of law. 

 

ARTICLE III:  GOVERNING BOARD 

 

A. Powers of the Community Representatives. 

 

The Compact shall have a board of community representatives (hereafter a 

“Representative” or the “Representatives,” as the case may be and collectively the “Governing 

Board”) who shall be responsible for the general management and supervision of the business 

and affairs of the Compact except with respect to those powers reserved to the member 

municipalities or counties of the Compact by law or this Agreement.  The Governing Board may 
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from time to time, to the extent permitted by law, delegate any of its powers to committees, 

subject to such limitations as the Governing Board may impose.  The Governing Board may 

delegate to the Executive Committee the powers to act for the Governing Board between regular, 

annual or special meetings of the board.  The Governing Board may designate persons or groups 

of persons as sponsors, benefactors, contributors, advisors or friends of the Compact or such 

other title as they may deem appropriate and as is consistent with applicable law.  

 

B. Number, Qualifications and Term of Office.   

 

The Governing Board shall consist of one Representative for each member municipality 

and one County Commissioner appointed by the Barnstable County Board of Commissioners and 

one Representative appointed by the Dukes County Board of Commissioners, and alternates 

therefor, in case any such Representative shall be unable to attend a meeting or otherwise 

participate in any matter regarding the Compact.  In the absence of a Representative, his/her 

alternate shall be entitled to vote and otherwise exercise all of the powers of such Representative. 

The Representatives, and alternates, shall be selected by the Selectmen or Town Manager, as the 

case may be, for each member municipality.  In the case of the County Representatives, such 

Representatives and his/her alternates shall be selected by the Board of Commissioners.  Except 

as hereinafter provided, the Representatives (and alternates) shall hold office until the next 

selection of Representatives (and alternates) by each such member municipality or county and 

until his/her successor is selected. 

 

C. Executive Committee.   

 

There shall be an Executive Committee composed of no less than five (5) 

Representatives, at least one of whom shall be a Representative from Dukes County or a member 

town of Dukes County.  The Executive Committee shall be selected by majority vote of all of the 

Representatives. 

 

D. Manner of Acting and Quorum.   

 

Provided there is a quorum present at the meeting, and except as specified elsewhere 

herein, the Governing Board shall act by vote of a majority of the Representatives present at the 

time of the vote.  Unless altered by the Governing Board in accordance with this Agreement, 

each member municipality and county shall be entitled to select one Representative whose vote 

shall be equal in weight to the Representative of any other member municipality and county, 

except as expressly set forth in the succeeding paragraphs.  Representatives may participate in 

meetings remotely in accordance with the regulations of the Office of the Attorney General 

governing remote participation, 940 C.M.R. 29.10. A quorum shall be deemed present if the 

combined population of the towns whose Representatives are present at a meeting is at least 

equal to 50% of the combined population of all of the member municipalities of the Compact; 

and provided further, that at least one Representative from one of the Towns in Dukes County or 

Dukes County and at least two-thirds of the Representatives for Barnstable County and the 

member municipalities of Barnstable County are physically present or participating remotely in 
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accordance with 940 C.M.R. 29.10.  In accordance with 940 C.M.R. 29.10 and the Open Meeting 

Law, M.G.L. c. 30A, §§ 18-25, a simple majority of the members of the public body must be 

physically present.  While a quorum is present, unless another provision is made by law, this 

Agreement or by the Compact’s own rules, all business shall be determined by a majority vote of 

all participating members. 

 

Notwithstanding the foregoing, any vote involving a matter concerning issues which 

would or could bear in a direct and material fashion on the financial interests of the member 

municipalities shall be taken by a weighted vote in which the vote of each Representative shall 

be weighted in the same proportion as the population of the municipality such Representative 

represents bears to the whole population of the member municipalities of the Compact, such 

population as determined, in the case of Barnstable County, by the most recent federal census, or 

decennial census, and, in the case of Dukes County, by the most recent data available from the 

Martha’s Vineyard Commission.  In case of a dispute as to whether a vote shall be taken on a 

weighted basis as set forth in this paragraph or on a one town, one vote basis as set forth in the 

preceding paragraph of this subsection, the determination shall be made by weighted vote as set 

forth herein. 

 

In taking any vote required to be taken by weighted vote hereunder, the votes of 

Barnstable County and Dukes County shall be tabulated last, with each county’s Representative 

having one equal vote, and the vote of said counties may break a tie; otherwise the counties’ 

votes shall not be accorded any percentage weight but shall be recorded nonetheless. 

 

   

E. Rules and Minutes.   

 

The Governing Board shall determine its own rules and order of business, unless 

otherwise provided by the Compact or statute or this Agreement.  The Governing Board shall 

also provide for the keeping of minutes of its proceedings.  All regular and Executive Committee 

meeting announcements shall be sent to all members of the Governing Board. 

 

F. Voting.   

 

If requested by any Representative, a vote of the body shall be taken by a roll call and the 

vote of each Representative shall be recorded in the minutes, provided, however, if any vote is 

unanimous only that fact need be recorded.   

 

G. Resignation and Removal.   

 

1. Resignation.  

 

Any Representative (or alternate) may resign at any time upon written notice to the 

remaining Governing Board.  A Representative may resign from the Executive Committee and 

still keep his or her position as a Representative.  The resignation of any Representative (or 
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alternate) or resignation from the Executive Committee shall take effect upon receipt of notice 

thereof or at such later time as shall be specified in such notice, and unless otherwise specified 

therein, the acceptance of such resignation shall not be necessary to make it effective. 

   

2. Removal.   

 

Any Representative (or alternate) may be removed at any time with or without cause by 

their appointing authority.  The Governing Board may remove a Representative from the 

Executive Committee or the Governing Board only with good cause. 

 

H. Vacancies. 

 

1. Vacancies on the Governing Board.   

 

Continuing Representatives may act despite a vacancy in the Governing Board and shall 

for this purpose be deemed to constitute the full board.  A vacancy in the Governing Board of a 

Representative shall be promptly filled, but in no case more than sixty days thereafter, by the 

appointing authority of the member municipality or county which originally selected such 

Representative.  Each Representative chosen to fill a vacancy on the Governing Board shall hold 

office until the next annual selection of the Representatives and until his/her successor shall be 

appointed and qualify.  Insofar as there is no Representative then in office representing a member 

municipality or county, the alternate shall act in his/her stead. 

 

2. Vacancies on the Executive Committee.   

 

Vacancies on the Executive Committee shall be filled in the same manner as the position 

was originally filled.   

 

3. No Right to Compensation.   

 

Unless the Governing Board in its discretion provides for compensation, no 

Representative or alternate resigning, and (except where a right to receive compensation shall be 

expressly provided in a duly authorized written agreement with the Compact) no Representative 

or alternate removed, shall have any right to any compensation as such Representative or 

alternate for any period following his/her resignation or removal, or any right to damages on 

account of such removal, whether his/her compensation be by the month or by the year or 

otherwise. 

 

ARTICLE IV:  MEETINGS OF THE GOVERNING BOARD  

 

A. Place.   

 

Meetings of the Governing Board, including meetings of the Executive Committee, shall 

be held at such place within Barnstable County or Dukes County as may be named in the notice 
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of such meeting. 

 

B. Annual and Regular Meetings.   

 

The annual meeting of the Governing Board shall be held each year on the second 

Wednesday of September.  In the event the annual meeting is not held on such date, a special 

meeting in lieu of the annual meeting may be held with all the force and effect of an annual 

meeting.  Regular meetings may be held at such times as the Governing Board may fix but no 

less frequently than quarterly. 

 

C. Special Meetings.   

 

Special meetings of the Governing Board may be called by the chairman or any other 

officer or Representative at other times throughout the year. 

 

D. Notice.   

 

In addition to the personal notice to Representatives set forth in Article III(E), public 

notice of any regular or annual meeting shall be made in compliance with the Open Meeting Law 

and other applicable law.  Forty-eight hours’ notice to Representatives by mail, telegraph, 

telephone or word of mouth shall be given for a special meeting unless shorter notice is adequate 

under the circumstances, provided, however, that public notice of such special meeting has been 

made in compliance with applicable law.  A notice or waiver of notice need not specify the 

purpose of any special meeting.  Personal notice of a meeting need not be given to any 

Representative if a written waiver of notice, executed by him or her before or after the meeting, 

is filed with the records of the meeting, or to any Representative who attends the meeting without 

protesting prior thereto or at its commencement the lack of notice to him or her. 

 

E. Vote of Interested Representatives.  

 

A Representative who is a member, stockholder, trustee, director, officer or employee of 

any firm, corporation or association with which the Compact contemplates contracting or 

transacting business shall disclose his or her relationship or interest to the other Representatives 

acting upon or in reference to such contract or transaction.  No Representative so interested shall 

vote on such contract or transaction, but he or she may be counted for the purpose of determining 

a quorum.  The affirmative vote of a majority of the disinterested Representatives as set forth in 

Article III(D) hereof shall be required before the Compact may enter into such contract or 

transaction. 

 

In case the Compact enters into a contract or transacts business with any firm, corporation 

or association of which one or more of its Representatives is a member, stockholder, trustee, 

director, officer, or employee, such contract or transaction shall not be invalidated or in any way 

affected by the fact that such Representative or Representatives have or may have interests 

therein which are or might be adverse to the interests of the Compact.  No Representative or 
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Representatives having disclosed such adverse interest shall be liable to the Compact or to any 

creditor of the Compact or to any other person for any loss incurred by it under or by reason of 

any such contract or transaction, nor shall any such Representative or Representatives be 

accountable for any gains or profits to be realized thereon. 

 

 Nothing contained herein shall affect the compliance of any Representative or the 

Governing Board or the Compact with G.L. c. 268A, as set forth in Article VI, below. 

 

ARTICLE V:  OPEN MEETING LAW; EXECUTIVE SESSIONS 

 

 The meetings of the Governing Board are subject to the Massachusetts law governing 

open meetings of governmental bodies and governmental boards and commissions, including the 

Open Meeting Law.  The Governing Board is therefore required to maintain accurate records of 

its meetings, setting forth the date, time, place, members present or absent and action taken at 

each meeting, including executive sessions.  

 

 In accordance with the Open Meeting Law, the Governing Board may hold an executive 

session after an open meeting has been convened and a recorded vote has been taken to hold an 

executive session.  Executive sessions may be held only for the purposes specifically enumerated 

in the Open Meeting Law, including, but not limited to, to discuss energy-related trade secrets or 

confidential information. 

 

Matters discussed in executive sessions of the Governing Board must be treated as 

confidential.  A violation of confidentiality may lead to disciplinary action as established by the 

Governing Board, including removal of a Representative in accordance with Article III(G)(2). 

 

ARTICLE VI:  G.L. c. 268A 

 

The Governing Board, as it consists of county and municipal representatives is subject to 

the provisions of the Massachusetts Conflict of Interest Law, G.L. c. 268A, and shall act at all 

times in conformity therewith.  Public employees who work for two or more public entities may 

find that each agency has an interest in a particular matter.  Compact employees or 

Representatives may be asked to work on matters for the Compact and the Compact’s affiliated 

organization, the Cape & Vineyard Electric Cooperative, Inc. (the “Cooperative”).   In order to 

help employees and Representatives identify and properly address potential conflicts under the 

Conflict of Interest Law, employees and Representatives should consider the following: (i) the 

Cooperative’s founding purpose is to develop renewable energy projects and otherwise procure 

generation and generation-related products (i.e., RECs); (ii) the Compact is a municipal 

aggregator and serves the complementary purposes of arranging for retail power supply, 

consumer advocacy and energy efficiency; (iii) the Cooperative seeks to finance and develop 

such projects and to provide generation to its members and the Compact (to be blended with its 

retail power supply); and (iv) the Compact is a member of the Cooperative and the Compact 

intends to purchase generation from the Cooperative and participate in projects developed by the 

Cooperative.   Any employee or Representative may request free legal advice from the State 
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Ethics Commission about how the Conflict of Interest Law applies to them in a particular 

situation.   This process is explained at http://www.mass.gov/ethics/commission-

services/request-advice.html. 

 

ARTICLE VII:  OFFICERS 

 

A. Election.   

 

At its first meeting of the calendar year, the Governing Board shall elect a chairman, vice 

chairman, treasurer, secretary and officer at large and such other officers as the Governing Board 

shall determine.  The term of office for those so elected shall be one year and until their 

respective successors are elected and qualified.  Notwithstanding the foregoing, all officers must 

be a Representative and, upon selection of a successor Representative by such officer’s 

appointing municipality or county, such officer shall immediately tender notice thereof to the 

Compact and the Governing Board shall select a replacement among the various Representatives 

for the remaining term of such officer. 

 

B. Qualifications.   

 

Two or more offices may be held by the same person, except the offices of chairman and 

secretary.   

 

C. Vacancies.   

 

Any vacancy occurring among the officers, however caused, may be filled by the 

Governing Board, from among the Representatives for the unexpired portion of the term. 

 

D. Removal and Resignation of Officers.   

 

1. Removal.   

 

Any officer of the Compact may be removed from their respective offices with or without 

cause by resolution adopted by a majority of the Representatives then in office at any annual or 

special meeting of the Governing Board or by a written consent by all of the Representatives then 

in office.   

 

2. Resignation.   

 

Any officer may resign at any time by giving his or her resignation in writing to the 

chairman, treasurer, secretary or any other officer or Representative of the Compact.  An officer 

may resign as officer without resigning from other positions in the Compact, including positions 

on the Executive Committee or as Representative.  
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E. Sponsors, Benefactors, Contributors, Advisors, Friends of the Compact.   

 

Persons or groups of persons designated by the Governing Board as sponsor, benefactor, 

contributor, advisor or friend of the Compact or such other title as the Governing Board deems 

appropriate shall, except as the Governing Board shall otherwise determine, serve in an honorary 

capacity.  In such capacity they shall have no right to notice of or to vote at any meeting, shall not 

be considered for purposes of establishing a quorum and shall have no other rights or 

responsibilities. 

 

F. Chairman.   

 

The chairman shall be chief executive officer of the Compact and, subject to the control 

of the Governing Board, shall in general supervise and control all of the business and affairs of 

the Compact.  The chairman shall preside at all meetings at which he or she is present.  Unless 

otherwise directed by the Governing Board, all other officers shall be subject to the authority and 

supervision of the chairman.  The chairman also shall have such other powers and duties as 

customarily belong to the office of chairman or as may be designated from time to time by the 

Governing Board. 

 

G. Vice Chairman.   

 

The vice chairman shall assist the chairman and preside at meetings at which the 

chairman is not present.  The vice chairman also shall have such other powers and duties as 

customarily belong to the office of vice chairman or as may be designated from time to time by 

the Governing Board. 

 

H. Treasurer.   

 

The treasurer shall be the chief financial officer of the Compact and shall have such 

powers and duties as customarily belong to the office of treasurer or as may be designated from 

time to time by the chairman or the Governing Board.  The roles and responsibilities of the 

treasurer may be delegated or expanded.  Pursuant to the Administrative Services Agreement 

between the Compact and Barnstable County, as such agreement may be amended from time to 

time, the County is the designated agent and fulfills the administrative role for the Compact.   

 

I. Secretary.   

 

The secretary shall arrange for the recording, consistent with applicable law, of all 

proceedings of the Governing Board, Executive Committee and any other such committee in a 

book or books to be kept therefor, shall have custody of the seal of the Compact, and have such 

powers and duties as customarily belong to the office of clerk or secretary or as may be 

designated from time to time by the chairman or the Governing Board. 
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J. Other Officers.   

 

The Governing Board shall have legal counsel for the Compact.  The Compact’s legal 

counsel may jointly represent the Compact’s members or affiliates in accordance with a bylaw 

adopted by the Compact pursuant to Article II(j). 

 

The Compact shall designate a Chief Procurement Officer, whose role, in accordance 

with G.L. c. 30B and other applicable provisions of law, shall be to select proposals for and 

facilitate the award of contracts on behalf of the Compact, with input from members of the 

Governing Board, Compact staff, counsel and others, as such Chief Procurement Officer sees fit. 

 Notwithstanding the foregoing, the Governing Board may determine that the Compact, as long 

as consistent with applicable law, will select proposals and award contracts in another manner.  

 

Other officers shall have such powers as may be designated from time to time by the 

Governing Board. 

 

ARTICLE VIII:  BUDGET; MAXIMUM FINANCIAL LIABILITY OF THE MEMBER 

MUNICIPALITIES AND COUNTIES 

 

The Compact, when appropriate, shall adopt an annual budget and direct the expenditure 

of funds in accordance with applicable law. 

 

This Agreement is not intended to impose any independent financial liabilities on the 

members.  Each member shall remain responsible for its own debts and other financial liabilities, 

except as specifically provided herein. 

 

ARTICLE IX:  COOPERATION 

 

The member municipalities, Dukes County and Barnstable County agree to act in good 

faith and use their best efforts to effectuate the intent and purpose of this Agreement.  All parties 

to this Agreement shall cooperate to the fullest extent possible. 

 

ARTICLE X:  ELECTRICITY AND OTHER AGREEMENTS 

 

Pursuant to this Agreement, member municipalities, Barnstable County, Dukes County, 

and private consumers may enter into contracts for the distribution, transmission and/or supply of 

electricity, for the purchase of energy and RECs, and for project financing in support thereof, 

provided, however, that any contract for the purchase of electric power supplies, distribution, 

transmission or metering, billing and information services or related to any of the foregoing, shall 

not impose direct financial obligations on any member municipality or county (except for de 

minimis impacts by virtue of such member’s participation in the Compact) until approved by 

such individual member municipality or county, as the case may be, and further, that any contract 

shall indemnify and hold harmless the Compact and its members from any financial liability or 

provide commercially reasonable indemnification with respect to the provision of such products 
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or services. 

 

ARTICLE XI:  OTHER APPLICABLE LAWS 

 

Nothing in this Agreement or in any negotiated contract for the supply of electricity shall 

be construed to supersede, alter or otherwise impair any obligation imposed on any municipality 

or county by otherwise applicable law.  

 

ARTICLE XII:  INDEMNIFICATION OF REPRESENTATIVES AND ALTERNATES  

 

Each member of the Compact shall, to the extent legally permissible, indemnify the 

person(s) each such member chooses as set forth in Article III(A) to serve as a Representative for 

their service on the Governing Board and/or as a member of the Executive Committee and/or as 

an officer or who has served at any time as a Representative or officer or Executive Committee 

member of the Compact.  All contracts negotiated or undertaken by the Compact shall also 

include, to the maximum extent feasible, indemnification of the Representatives and the 

participating members.  

  

ARTICLE XIII: AMENDMENT 

 

This Agreement may be altered, amended, or repealed, in whole or in part, by the 

affirmative vote of Representatives of municipalities whose population is at least equal to 50% of 

the combined population of all of the member municipalities of the Compact; provided that at 

least two-thirds of the Representatives from all of Barnstable County vote in the affirmative; and 

further provided that at least one Representative from all of Dukes County also votes in the 

affirmative. 

 

ARTICLE XIV:  TERM AND WITHDRAWAL 

 

Each member shall take such action as required under G.L. c. 40, §4A to make this 

Agreement effective.  This Agreement shall be effective as of the date that the last of the 

members signs below, and shall continue in effect for a term not to exceed twenty-five years.  At 

the conclusion of the term, taking into account any changed circumstances, the members shall in 

good faith negotiate a replacement intergovernmental agreement.  

 

Any governmental member may voluntarily withdraw from the Compact at the end of 

each quarter of the fiscal year (i.e. June 30th, September 30th, December 31st, March 31st), upon 

thirty days prior written notice.  Withdrawal of such member shall not affect any obligations 

entered into prior to the date of withdrawal which are binding by their terms on such member, 

including, without limitation, contracts directly entered into by such member and financial 

contributions to the Compact made or agreed to be made by such member. 

 

If the purposes of the Compact are attained, or for any other reason duly voted upon by 

the Governing Board, the Compact may dissolve.  Upon dissolution, an accounting of the assets 
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owned by the Compact shall be performed and sold.  The proceeds of the sale shall be distributed 

equitably to the then remaining members of the Compact according to their percent contribution. 

 

ARTICLE XV:  CONSTRUCTION AND SEVERABILITY 

 

This Agreement shall be liberally construed so as to effectuate the purposes thereof.  The 

provisions of this Agreement shall be severable and if any phrase, clause, sentence or provision 

of this Agreement is declared to be contrary to the constitution of any Massachusetts or of the 

United States or the applicability thereof to any government, agency, person or circumstance is 

held invalid, the validity of the remainder of this Agreement and the applicability thereof to any 

government, agency, person or circumstance shall not be affected thereby.  If this Agreement 

shall be held contrary to the constitution or General Laws of Massachusetts, the Compact shall 

remain in full force and effect as to all severable matters. 

 

ARTICLE XVI:  MISCELLANEOUS 

 

A. Principal Office. 

 

 The principal office of the Compact shall be located at the Barnstable County 

Commissioners’ Office, P.O. Box 427, Barnstable, MA 02630.  The Governing Board may 

change the location of the principal office in accordance with Article III. 

 

B. Compact Records.   

 

The original, or attested copies, of this Agreement and records of all meetings of the 

Governing Board and members shall be kept in Massachusetts at the principal office of the 

Compact.  Said copies and records need not all be kept in the same office.  They shall be 

available at all reasonable times for the inspection of any member or Representative for any 

proper purpose and as required by law.  The records of the Compact shall be subject to the 

Massachusetts Public Records Act, G.L. c. 66, and shall be deemed public records, unless such 

records fall within the exemptions set forth in G.L. c. 4, §7, including exemptions for 

development of inter-agency policy and trade secrets or commercial or financial information. 

 

C. Fiscal Year.  

 

The fiscal year of the Compact shall begin on July 1st and end on June 30th, e.g. the same 

fiscal year as established by the General Laws for cities and towns in the Commonwealth.  

 

D. Seal.   

 

The seal of the Compact shall be a circular die with the name of the Compact around the 

periphery and the year and the date of establishment within.   
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E. Reports; Compliance with G.L. c. 40, §4A.   

 

The Compact shall keep accurate and comprehensive records of services performed, costs 

incurred, and reimbursements and contributions received.  The Compact agrees that it will 

perform regular audits of such records separate and apart from audits conducted by the 

Compact’s fiscal agent.  Periodic financial statements shall be issued to all members.  Compact 

officers responsible for this Agreement, or County officials to the extent treasury or other 

functions are delegated to them pursuant to Article VII(H) hereof,  are to give appropriate 

performance bonds.  To the extent applicable, if at all, any reimbursement for or contribution 

toward the cost of any work related to this Agreement shall be made at such intervals as provided 

in the Administrative Services Agreement or other applicable agreements.  The Compact will 

comply with all other applicable provisions of G.L. c. 40, §4A.   

 

The Compact shall also prepare a written annual report, in the format required by the 

Massachusetts Department of Public Utilities (“DPU”) regarding the expenditure of energy 

efficiency funds for the previous calendar year.  Such reports shall be filed with the DPU no later 

than August 1, unless filing or reporting requirements established by the DPU necessitate a 

different date, and posted to the Compact’s web site within thirty days of submission to the DPU. 

In addition, the Compact shall periodically prepare written overviews of the Compact’s program 

activities for each member for inclusion in its individual town annual reports. 

 

F. Multiple Originals.   

 

This Agreement may be executed in several counterparts, each of which shall be deemed 

an original, but all of which shall constitute one and the same instrument.  In addition, this 

Agreement may contain more than one counterpart of the signature page and all of such signature 

pages shall be read as though one and shall have the same force and effect as though all of the 

parties had executed a single signature page. 
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G. No Partnership or Joint Venture in Contracts with Third Parties; Limitation 

of Responsibility. 

 

In carrying out its purposes as described herein, and in entry into any third party contract 

for the purchase of electric power supplies, distribution, transmission or metering, billing and 

information services or related to any of the foregoing, neither the Compact nor any of its 

members shall be a partner or joint venturer with any third party.  The relationship between the 

Compact (and/or its members) on the one hand and the other party(ies) to such contract on the 

other hand shall be that of buyer and seller or agent for the buyer and seller, as the case may be.  

Nothing therein contained shall be deemed to constitute the Compact (and/or its members) as a 

partner, agent or legal representative of any third party or to create a joint venture, agency or any 

relationship between the Compact (and/or its members) and any third party other than that of 

buyer and seller or agent for the buyer and seller, as the case may be.  The Compact and its 

members have no responsibility to supply, distribute, transmit, meter, bill or otherwise provide 

electricity to any consumer and none is implied hereby or thereby.  Nothing in this Article 

XVI(G) shall be construed as prohibiting the Compact from entering into a partnership or joint 

venture relationship with any organization in which it has a membership interest or affiliation, 

including the Cooperative. 

 

 H. Appendix.   

 

 The bylaws of the Compact shall be set forth in an appendix to this Agreement.  The 

Compact’s administrator may update and replace such appendix each time such bylaws are duly 

amended by the Governing Board without the necessity of further Governing Board approval. 
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AUTHORIZED AND AGREED TO BY: 

 

Town of Barnstable 

 

                           

Town of Bourne 

 

                                    

Town of Brewster 

 

                                    

Town of Chatham 

 

                                    

Town of Dennis 

 

                                    

Town of Eastham 

 

                                    

Town of Falmouth 

 

                                    

Town of Harwich 

 

                                    

Town of Mashpee 

 

                                    

Town of Orleans 

 

                                    

Town of Provincetown 

 

                                    

Town of Sandwich 

 

                                

Town of Truro 

 

                                    

Town of Wellfleet  

 

                                    

AG 2-19



 

 

 18 

Town of Yarmouth 

 

                                    

Barnstable County 

 

                                   

Town of Aquinnah 

 

                                   

Town of Chilmark 

 

                                   

Town of Edgartown 

 

                                  

Town of Oak Bluffs 

 

                                   

Town of Tisbury 

 

                                   

Town of West Tisbury 

 

                                    

County of Dukes County 
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BYLAWS  

OF 

CAPE LIGHT COMPACT 
Adopted March 25, 2009 

 

   

 

 

Bylaw 1.   Shared Legal Representation Involving Members or Other Public Entities; 

Official Duties of Compact Counsel. 

 

The purpose of this bylaw is to allow the Compact from time to time to retain counsel 

who may also represent its Members or other public entities in matters in which the Compact has 

a direct or substantial interest without violating G.L. c. 268A, Section 11(a) and (c).  Such dual 

or common representation allows the Compact to pool resources for a common purpose, develop 

mutual interests, and preserve scarce Compact funds.  Pursuant to this bylaw, the official duties 

of Compact counsel include, but are not limited to, representing Members or other public entities 

in: (i) administrative and judicial proceedings in which the Compact is also a party; (ii) contract 

negotiations or project development matters in which the Compact or its Members have an 

interest, and (iii) other matters in which the Compact has a direct or substantial interest, provided 

that in each instance, such dual or common representation would not cause a violation of rules 

governing attorney conduct.  Compact counsel shall discharge such duties only when requested 

in writing by the Compact’s Governing Board.  Prior to making such a request, the Compact’s 

Governing Board shall determine whether the interests of the Compact would be advanced by 

such dual or common representation and shall evaluate if actual or potential conflicts of interest 

exist.  If any conflicts are identified, they shall be described in the written request.  Counsel shall 

then make its own determination whether such dual or common representation would not cause a 

violation of rules governing attorney conduct.      
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Cape Light Compact 
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Compact’s Response to DPU Fourth Set of Information Requests 

July 15, 2014 

Goldberg, Enos and Bresolin 

Page 1 of 2 
 

 

DPU 4-1 Refer to the Compact’s Plan at 17 (Section 6.2) and the Compact’s responses to 

information request DPU 2-14. Please reconcile the Compact’s information request 

response that the Compact will adjust the Operational Adder based on input from the 

Board through the annual budget process with the statement, in the Plan, that the 

Operational Adder is determined in a public process that includes public notice, a 

public hearing, and a weighted vote by Compact representatives. Indentify [sic] who 

decides the amount of the Operational Adder. 
 

Response 

 

The intent of the statement regarding the Operational Adder in the first paragraph of Section 6.2 

is to describe the initial process the Compact utilized to begin collection of an adder after 

Department approval of its Aggregation Plan in D.T.E. 00-47.  By way of history, with respect to 

the Compact’s initial Aggregation Plan, the Department held a public hearing in the Town of 

Barnstable on June 1, 2000 to review and take comment on the Compact’s Aggregation Plan 

(which discussed the collection of a mil charge) and initial form of electric supply agreement 

(which included the collection of two separate Operational Adders).  The Compact also 

published legal notices in the Boston Globe and the Cape Cod Times to provide public notice of 

the Aggregation Plan filing.  The Department approved the Compact’s Aggregation Plan in 

D.T.E. 00-47.  In addition, in each subsequent Department proceeding to review a Compact 

electric supply agreement, the Department requested public comment on the Compact’s filings, 

the Compact published legal notices in the Boston Globe and the Cape Cod Times to provide 

notice to the public and the Compact formally served notice on all of its member communities.  

The Department approved the Compact’s form of electric service agreement in D.T.E. 04-32.   

 

In this proceeding, seeking approval of revisions to the Compact’s Aggregation Plan, the 

Department also held a public hearing in the Town of Mashpee on May 14, 2014 to review and 

take comment on the revisions to the Compact’s Aggregation Plan (which discusses the 

collection of a mil charge (renamed as an “Operational Adder”)).  The Compact also published 

legal notices in the Boston Globe and the Cape Cod Times to provide public notice of the revised 

Aggregation Plan filing.  In addition, the Compact held three additional public informational 

sessions, two on the Cape and one on the Vineyard, to provide an opportunity for the public to 

make inquiry regarding the proposed revisions.   

 

The newly added text in Section 6.2 describes the process the Compact follows currently for 

setting budgets, and if required, to change the level of the Operational Adder.   

 

Throughout a fiscal year, the Compact Treasurer presents, at each Compact Board meeting, a 

Treasurer’s Report which provides an overview of the year-to-date revenues and expenses 

relating to the Compact’s power supply and other Compact activities, e.g., energy efficiency. 

When preparing a new Compact annual budget, the process begins with discussions by and 

between the Compact Board and Compact staff at regularly scheduled Compact Board meetings 
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that involve, among other things, a review of the prior year budget and projections for the 

coming year based upon input from the Compact staff.  The amount of the Operational Adder is 

determined during this process and is based upon the projected expenses of the Compact, 

excluding energy efficiency activities, as reviewed and approved by the Compact Board.   

 

As stated in Section 6.2 of the Compact’s Aggregation Plan, any unreserved portion of the 

Operational Adder, shall not exceed: 1) the subsequent year’s REC commitment; 2) the average 

of the previous three years’ power supply operating budget; 3) the historical cost of procuring a 

new supplier should the existing contract terminate; and 4) adequate funds for REC contractual 

obligations such as escrow accounts and other sureties.  Should the unreserved portion of the 

Operational Adder exceed the aforementioned needs, the excess would be used to offset the 

amount of the Operational Adder for the subsequent year.   

 

This budget approval process also provides members of the public opportunity to provide 

comment.  Every meeting of the Compact Board is publically noticed and provides the 

opportunity for public comment.    

 

Final budget decisions, including the level of the Operational Adder, rest with the Compact 

Board.   

 

Please refer to the Compact’s response to DPU 2-3 for a discussion of the weighted vote process. 

 

Witness responsible 

 

Margaret T. Downey, Administrator, Cape Light Compact 

AG 2-19



 

 

The Attorney General asked: 

 

AG 2-21 Please disclose whether the Cape Light Compact “plainly marks” all bills and 

payrolls done under the Cape Light Compact’s Inter-Governmental Agreement as 

required by G.L. c. 40, § 4A. 

 

The Compact states: 

 

 Yes, Barnstable County plainly marks all bills and payrolls done on behalf of the 

Compact. 

 

Please refer to the Inter-Governmental Agreement at Article XVI (E) (included in the 

response to AG question 2-19).  Barnstable County provides administrative services to the 

Compact, pursuant to an Administrative Services Agreement (Attachment DPU 2-6, included 

below).  Barnstable County maintains separate accounts for all Compact funds and these 

accounts are segregated from Barnstable County accounts/funds and “marked” Compact 

accounts.   
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The Attorney General asked: 

 

AG 2-22 Please refer to the Cape Light Compact’s from ESA provided in response to DPU 

1-2. Please explain how the Cape Light Compact, as an unincorporated entity, that 

is not a legal person, may enter into an enforceable agreement with a third-party. 

 

The Compact states: 

 

The powers of the Compact can be found in the Inter-Governmental Agreement at Article 

II.  For your convenience, Article II states: 

  

ARTICLE II: POWERS OF THE COMPACT 

  

The Compact shall have the following powers: 

 

a)  to plan projects; 

b)  to implement projects and/or conduct research; 

c)  to negotiate contracts and other agreements, provided, however, that any contract for the 

purchase of electric power supplies, distribution, transmission or metering, billing and 

information services or related to any of the foregoing, shall not impose direct financial 

obligations on any member municipality or county (except for de minimis impacts by 

virtue of such member’s participation in the Compact) until approved by such 

individual member municipality or county, as the case may be; 

d)  to adopt an annual budget and to direct the expenditure of funds made available to the 

Compact by grant or contribution from public and private sector entities, or on account 

of any contract negotiated or administered by the Compact; 

e)  to acquire property by gift, purchase or lease; 

f)  to construct equipment and facilities; 

g)  to apply for and receive grants, contributions and other such financial assistance from 

public and private sector entities or to receive amounts derived as a portion of the 

savings on, or as a surcharge, dedicated mills/kilowatt hour fee or other such charge as 

part of any electric energy purchase or similar contract negotiated and/or administered 

by the Compact and, as required herein, agreed to by each member municipality or 

county to be financially bound thereby; 

h)  to apply for and receive funds derived from the state mandated system benefit 

charges and to use such funds in accordance with state law; 

i)  to employ staff, consultants, attorneys, technical advisors and independent 

contractors; 

j)  to adopt bylaws to govern its internal affairs; 

k)  to reimburse persons who have advanced funds; 

l)  to enforce agreements or otherwise prosecute claims on behalf of member municipalities 

and counties and coordinate their defense in any claim made against them relating to 

any agreement or other matter related to the Compact; 

m)  to invest funds; 

n)  to procure insurance; 

o)  to obtain project-related financing through any mechanism such as the federal Clean 



 

 

Renewable Energy Bond program, and other financing options; 

p)  to contract with an agent, including, without limitation, a regional government, to 

manage or accomplish any of its functions or objectives; 

q)  to enter into agreements with state, quasi-state, county and municipal agencies; 

cooperatives and private entities, all as is convenient or necessary to manage or 

accomplish any of the Compact’s functions or objectives; and 

r)  to perform generally all acts which are necessary or convenient to implement the powers 

which are expressly or by necessary implication conferred upon the Compact and are 

not otherwise prohibited under any other provision of law.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

The Attorney General asked: 

 

AG 2-23 Please disclose the provisions in the Cape Light Compact’s Inter-Governmental 

Agreement, if any, which grant the Cape Light Compact the power to sue and be 

sued. 

 

The Compact states: 

 

The power to sue and be sued is not among the Compact’s specifically enumerated 

powers.  By way of background, the Compact was originally formed in 1997 through an inter-

governmental agreement pursuant to G.L. c. 164, §134, c. 25A, §6 and c. 40, §4A as a result of 

enactment of the 1997 Massachusetts Restructuring Act which enabled towns and cities to 

establish municipal aggregators to purchase power on behalf of all customers within such 

municipalities and to directly administer energy efficiency programs.  The Compact now consists 

of Barnstable County, Dukes County and all of the twenty-one municipalities located within 

these counties on Cape Cod and Martha’s Vineyard.  The Compact’s governing organizational 

instrument, its intergovernmental agreement (commonly referred to as the “IGA”), has many 

specifically enumerated powers, but the power to sue and be sued is not among them.  

  



 

 

The Attorney General asked: 

 

AG 2-27 Please list all Cape Light Compact staff that is involved in administering to 

Compact’s aggregation, along with their annual salaries. As to each staff member 

so identified, please identify which portion, if any, of their annual salaries are 

drawn from funds generated by the operational adder. 

 

The Compact states: 

 

 Please refer to the table below. 

 

Last Name First Name Job Class 
Description 

Annual 
Salary 

% 
Operational 

Adder 

WOLLENBURG STEPHAN SR PS PLNR 71,787.60 100% 

AZULAY GAIL EE EMV ANL 86,880.96 0% 

DEISHER KIMBERLY CSTMR SV C 52,020.00 0% 

DUDLEY MATTHEW EE RES PRG 66,225.62 0% 

GALLIGAN KEVIN EE PR MGR 50,025.27 25% 

HENDERSON LINDSAY CEE DATA 66,791.30 25% 

KANE BRIANA SR RES PC 76,159.47 0% 

LOURA KAREN ADM AST I 48,561.76 25% 

MARCHANT VICKI C&I PRG AN 77,806.83 0% 

MILLER MEREDITH EECI PR MG 105,374.83 0% 

MOFFITT PHILIP EE EMV PM 92,600.29 0% 

SHIFLETT-
FITTON 

DEBORAH ENGY ED CO 78,372.18 0% 

SONG MARGARET EER PR MGR 114,062.88 0% 

STOFFLE KATHLEEN CSTMR SV C 64,845.93 0% 

VOUDREN NICOLE C&I PRG PL 82,821.79 0% 

DOWNEY MARGARET ADMINISTRATOR 104,327.01 100% 
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